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Relevant Docket Entries 
1961 


May 4 Complaint, appearance filed 
May 4 Summons, copies (3) and copies (3) of Complaint 
issued 21 ser 5/4/61. #2 ser 5/5/61 +3 ser 5/4/61 
May 9 Summons, copy (1) and copy (1) of complaint to 
=2. Ser 5/10/61 
May 24 Stipulation extending time for defts to answer to 
7/25/61; appearance of Shaw, Pittman, Potts & Maech- 
ling for defts. 
Jul 25 Answer of deft +1 to complaint; affidavit; c/m 
7/25/61. filed 
Jal 25 Answer of deft +2 to complaint; counterclaim 
y. pltf; jury demand affidavit; c/m 7/25/61. filed 
Jul 25 Motion of deft +3 to dismiss or to drop deft #3 
as a party; ¢/m 7/25/61; affidavit; P & A; MC 7/25/61. 
filed 
Nov 7 Memorandum of pltf in opposition to motion of 
deft +3 to dismiss; c/m 11/7/61; affidavit. filed 
Nov 7 Motion of pltf to dismiss counterclaim of deft +2; 
affidavit; ¢/m 11/7/61; P&A; MC 11/7/61. filed 
Nov 15 Stipulation of counsel extending time for deft +2 
to file opposition to motion to dismiss counterclaim 
to 1/9/62. filed 
Nov 30 Notice by defts to take deposition of L. B. Smith; 
¢/s 11/20/61. filed 


1962 


Jan 9 Stipulation of counsel extending time for deft #2 
to file opposition to and including 2/9/61. filed 
Feb 1 Stipulation extending time for deft #2 to file op- 


position to dismiss counterclaim until 3/9/62. ~ M/N 
filed 
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Mar 8 Stipulation of counsel extending time for deft 
#2 to file opposition to pltffs motion to dismiss coun- 
terclaim to April 9, 1962. filed 


Apr 9 Stipulation extending time for deft +2 to oppose 
motion of pltff to dismiss counterclaim until May 9, 
1962. (M/N) filed 


1963 


Dec 11 Opposition of defendant to plaintiff’s motion to 
dismiss counterclaim of defendant +2, c/m 12-11-63, 
Affidavits 2; Exhibits 5; memorandum of P&A in 
opposition to plaintiff’s motion to dismiss counter- 
claim, Statement of genuine issue. ¢/m 12-11-63. 

filed 


1964 


Jan 6 Reply of plaintiff to P&A’s of defendant +2 in 
opposition to motion to dismiss counterclaim; Affidavit, 
e/ser 1-6-64. filed 


Jan 8 Stipulation changing name of California Eastern 
Aviation, Inc., a Delaware corporation, to Dynalectron 
Corporation. Dismissing Air Carrier Service Cor- 
poration, a Delaware Corporation, upon understanding 
that Dynalectron Corporation has assumed all obliga- 
tions of Air Carrier Service Corporation, a New Jersey 
Corporation. Hart. J. 


Jan 8 Order amending caption by striking ‘‘California 
Eastern Aviation Ine.”’ and substituting ‘‘Dynalectron 
Corporation’’; making Dynalectron a party defendant. 
(N) Hart, J. 


Jan 8 Stipulation whereby plaintiff agrees to stay execu- 
tion of any judgment obtained in case pending final 
decision in CA 2472-61; and plaintiff in CA 2472-61 
agrees to stay execution of any judgment obtained in 
that suit pending final decision in CA 1372-61. Hart, J. 
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Jan S Order granting motion to dismiss counterclaim of 
defendant, Transcontinental, S.A. (N) Hart, J. 

Jan § Order granting motion of defendant, Air Carrier 
Service Corporation, to dismiss complaint. (N) 

Hart, J. 

Jan $ Calendared (N) AC/N 

Feb 29 Notice by defendant to take deposition of plaintiff, 
c/s 2-28-64. filed 

Oct 6 Called. Assistant Pretrial Examiner 

1965 

Mar. 8 First notice under Rule 13 

Apr. 5 Motion of plaintiff to suspend operation of Rule 
13 (consent) filed 


Apr. 6 Order staying Rule 13 until June 8, 1965. (N) 
Youngdahl, J. 


1967 

Dec 13 Motion by pltff. to transfer cause to non-jury trial 
docket; P&A’s; 12/5/67 M.C. (FIAT) Hart, J. 

Dec. 13 Opposition of defts to motion to transfer to non- 
jury trial docket; P&A’s; ¢/m 12/11/67 filed 

Dec. 13 Stipulation of counsel that the defts interpose no 
opposition to the filing by plaintiff of a motion to 
Transfer cause to the non-jury trial docket. filed 

Dec. 15 Reply of pltff. to opposition to motion to transfer 
cause to non-jury docket. ¢/m 12/15/67 filed 


1968 


Jan 3 Order denying motion of plaintiff to transfer cause 
to non-jury trial docket. (N) Hart, J. 
June 11 Consent order substituting Keystone Acceptance 
Corporation, a Pennsylvania Corporation as plaintiff 

in lien of Aviation Credit Corporation. (N) (AC/N) 
Matthews, J. 


9) 


July 22 Pretrial Proceedings. Assistant Pretrial Exam- 
iner 
Aug 30 Answer of deft. Transcontinental, S.A. to inter- 
rogatories of pltff.; per pretrial proceedings; ¢/m 
8-29-68. filed 
Aug. 30 Answer of deft. Dynalectron Corporation to inter- 
rogatories of pltff. per pretrial proceedings; ¢/m 8-29- 
68. filed 
Sept 6 Fontentions of Deft. +1 as to law governing the is- 
sues involved; c/m Aug. 5, 1968. filed 
Sept 6 BPeposition of Robert V. Smith for defts. Fee $37.20. 
filed 
Sept 6 Peposition of Robert V. Smith for Deft. +1; 
filed 
Oct 7 Deposition of Herrol Bellomy for defts. published 
and fied 


1969 


May 26 Appearance of J. Phillip Smith and Joseph W. 
Kiernan as counsel for pltf. AC/N filed 
May 29 Nist of witnesses by pltf.; ¢/m 5-29-69. filed 
May 29 Bist of witnesses by deft.; ¢/m 5-29-69, filed 
Jun 3 Case referred to Chief Judge Curran to set date 
certain for trial. Youngdahl, J. 
June 18 Withdrawal of Robert V. Smith as attorney for 
plainjiff. (fiat) Corcoran, J. 
June 20 Order assigning case to Judge George L. Hart, Jr. 
for all purposes and directing Clerk to forward all 
matte s pending; and henceforth filed to him; trial 
set for October 13, 1969. (N) Curran, C. J. 
Aug. 7 Letter of Judge Hart dated Aug. 7, 1969, to at- 
torneys advising them of trial date for Oct. 13, 1969; 
to fil€ trial briefs by Oct. 1, 1969, & to advise Court 
of possibility of waiver of trial by jury. filed 
Oct. 1 Trial brief by pltf.; ¢/m 10-1-69. filed 
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Oct. 13 Withdrawal of jury demand, with consent of all 
parties, praecipe filed (AC/N)(N) 

Oct 13 Stipulation of dismissal of Count III, of the Amend- 
ed complaint, with consent of all parties filed (AC/N) 
() filed. 

Oct. 13 Hearing begun; respited until October 14, 1969 
(Rep: Alfred Kaufman) Hart, J. 

Oct. 14 Hearing resumed; respited until Oct. 15, 1969. 
(Rep: Alfred Kaufman) Hart, J. 

Oct. 15 Hearing resumed; respited until Oct. 16, 1969. 
(Rep: Alfred Kaufman) Hart, J. 


1969 


Oct. 16 Hearing resumed; respited until Oct. 17, 1969. 
(Rep: Alfred Kaufman) Hart, J. 
Oct. 17 Hearing resumed; respited until Oct. 20, 1969. 
(Rep: Alfred Kaufman) Hart, J. 
Oct. 17 Motion of the deft. Dynalectron pltf’s action be 
dismissed: memo and P&A in support of motion, 
heard and denied. (Rep: Alfred Kaufman) Hart, J. 
Oct. 20 Hearing resumed; respited until Oct. 21, 1969. 
(Rep: Alfred Kaufman) Hart, J. 
Oct. 21 Hearing resumed; counsels to submit findings of 
fact and conclusions of law by or before Nov. 11, 1969. 
(Rep: Alfred Kaufman) Hart, J. 
Nov. 19 Proposed findings of fact and conclusions of law 
by deft. filed 
Nov. 26 Proposed Findings of Fact and Conclusions of 
law by pltf. filed 


Nov. 26 Motion by pltf. to correct errors in the transcript ; 
c/m 11/26/69; M.C. filed 


Dec. 1 Letter dated 11/28/69 from counsel for pltf. cor- 
recting pages 22, 45 & 52 in original proposed findings 
of fact & conclusions of law, as per Hart, J. _ filed 


* 
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Dec. 1 Comments by deft, on pltf’s. proposed findings of 
fact & conclusions of law; ¢/m 12/1/69 filed 

Dee 16 Findings of Fact, Conclusions of Law, dismissing 
the complaint with costs. (order to be presented) 
(N) Hart, J. 

Dee. 16 Trial brief by deft.; ¢/m 10-1-69. (Received in 
Judge Hart’s Chambers 10-1-69.) 


1970 


Jan. 2 Motion of pltf. for a new trial; P & A; e/m 1/2/69; 
M.C. filed 
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Jan. 9 Stipulation to extend defts. time to oppose pltff’s 
motton for a new trial. filed 


Jan 19 Opposition of deft. to motion for new trial, to amend 
and supplement findings of fact and conclusions, to 
vacate judgment and direct entry of a new judgment; 
c/m. 1-16-70. filed 

Feb 2 Motion of pltf. for a new trial, to amend and 
supplement findings of fact and conclusions of law, 
to make new findings and conclusions, to vacate judg- 
ment, and direct entry of new judgment, Dentep (fiat) 
(N) Hart, J. 

Mar 3 Notice of Appeal by Pltf. from Order of 12-23-69. 
Copy mailed to M. S. Madden. Deposit $5.00 by 
Smith. filed 


Mar 3 Cost bond on Appeal by Pltf. in sum of $250.00 with 
the @ravelers Indemnity Co Approved filed 


Apr 6 Pixhibits 2 thru 11 by deft. filed 
Apr 6 Exhibits 1 thru 11; 2A, 2b, 2c, 2d, 2e, 2f, 2¢, 2h, 


2i, 2k, 3A, 3b, 3c, 3d, 3c, 3f, 3g, 3h, 3i, 3k, 12 thru 
69; 69A; 70-70A; and 72, thru 83, by pltf. filed 
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[Filed Dee. 16, 1969, Robert M. Stearns, Clerk] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Keystone Acceptance Corporation, Plaintiff, 
v. 


Dysatectron Corporation, Defendant. 


Court’s Findings of Fact and Conclusions of Law 


1. This is an action against a guarantor for the balance 
of the purchase price owed on three aircraft sold by L. B. 
Smith Aircraft Corporation (hereinafter called Smith Air- 
craft) to Transcontinental, S. A., an Argentine airline com- 
pany (hereinafter called TSA). 


2. Smith Aircraft, an Ohio corporation had its principal 
offices in Miami, Florida. TSA, an Argentine corporation 
with principal offices in Buenos Aires, Argentina, was en- 
gaged in the business of operating a commercial airlines. 


Air Carrier Service Corporation (hereinafter called Air 
Carrier) was a Delaware corporation with its principal 
offices in the District of Columbia. It was the guarantor 
herein. 


3. Smith Aircraft assigned its contracts with TSA and 
its guarantees from Air Carrier to Aviation Credit Corpo- 
ration (hereinafter called Aviation Credit). Thereafter, 
Keystone Acceptance Corporation, the present Plaintiff, 
became the successor in interest to Aviation Credit. Air 
Carrier, the original guarantor, was succeeded in interest 
by California Eastern Aviation, Inc., which in turn was 
succeeded by the present defendant, Dynalectron Corpora- 
tion. 


FINDINGS OF FACT 


1. Smith Aircraft was engaged in the business of re- 
pairing, overhauling and selling various types of aircraft, 
aircraft parts and accessories. Aviation Credit was en- 
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gaged in the financing business, particularly the discounting 
of notes and other evidences of indebtedness received from 
Smith Aircraft from its customers. Both Smith Aircraft 
and Aviation Credit were controlled by L. B. Smith who 
served as President of both Companies. Robert V. Smith 
served‘ as Assistant Secretary and General Counsel for 
both Smith Aircraft and Aviation Credit and his actions 
in relation to this matter were binding on both Companies, 
and n¢fice to him in this matter was notice to both Com- 
panies, 


2. Ajr Carrier was an aircraft and spare parts broker 
and acied as purchasing agent for numerous foreign air- 
lines afd, on occasion, as sales agent for Smith Aircraft. 
Air Carrier Latino, S. A, a subsidiary of Air Carrier, 
acted as sales agent for Smith Aircraft in several South 
American countries, including Argentina, on a commercial 
basis. §Mr. Jorge E. Carnicero was Chairman of the Board 
of Air Carrier. 


3. TSA began operating in about 1956. J orge Carnicero 
held stock in TSA and was, for a short time, a Director 
of TSA until it was called to his attention that an Argen- 
tine decree made him ineligible to serve as Director be- 
cause he was a non-resident of Argentine. In 1962, TSA 
was adjudicated a bankrupt under the laws of Argentina. 
During all of the times mentioned herein, Jorge Carnicero 
represented and acted for Air Carrier, and up to and in- 
cluding: November, 1959, he represented and acted for 
TSA, #hd during the periods mentioned, his actions in re- 
lation this matter were binding on both Companies and 
notice to him in this matter was notice to both Companies. 


4. In the late Summer of 1957, Jorge Carnicero, repre- 
senting® TSA, initiated negotiations with Smith Aircraft 
for thegpurchase of three modified C-46 aircraft by TS.A. 
All three of the aircraft involved in the negotiations were 
basic C:46 U. S. Military Transport aircraft which Smith 
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Aircraft modified pursuant to an exclusive manufacturer’s 
certificate issued to it by the U. S. Civil Aeronautics Ad- 
ministration. The negotiations for two of the aircraft 
called for a modification designated ‘‘CW-20T’’ which con- 
sisted, among other things, of installing larger engines, 
new propellers, new wheel brakes, new tail section, new 
radio and rewiring. The modification of the third aircraft 
was an improved version of the CW-20T modification and 
resulted in what was designated as a ‘‘Super 46-C.”’ 


5. The first aircraft, Serial No. 266 88, FAA Registration 
No. N-4093-A, was sold by Smith Aircraft to TSA pur- 
suant to a sales agreement, dated October 1, 1957. Said 
Agreement provided for a purchase price of $249,900, a 
deferred portion of which was to be represented by a 
promissory note, secured by a chattel mortgage, to be 
executed at the time of delivery of title to the aircraft to 
TS. on or before December 1, 1957. The agreed-to forms 
of the promissory note and chattel mortgage were attached 
to the sales agreement as Exhibits D and E, respectively. 
The agreement provided that it was to be governed by the 
laws of the State of Florida. 


6. Paragraph 22 of the agreed-to form of the chattel 
mortgage, attached to the sales agreement as Exhibit KE, 
contained the following provisions: 


‘“‘Twenty-Second: In the event Mortgagor defaults 
under the terms hereof, Mortgagee shall send written 
notice thereof to Direccion Nacional de Aviacion Civil, 
Ministereo de Aeronautica of Argentina. Within 
ninety (90) days of such notice, the Argentine Govern- 
ment or its authorized designee shall have the option 
and right to pay the balance then due under the note 
secured by this mortgage in New York U.S.A. dollars 
and shall receive an assignment of Mortgagee’s interest 
herein. If such option is not exercised within such 
time, Mortgagee shall have, in addition to its rights 
above set forth, the right physically to remove said 
aircraft from Argentina to the United States of Amer- 
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ica atgexpense of Mortgagor. Mortgagor shall have 
obtainfd from the appropriate Argentine government 
author ties written acknowledgement of this authori- 
zation and all others herein contained. Upon such re- 
moval, Argentine registry shall be cancelled and the 
aircraft shall be deemed United States of America air- 
craft. ¥ All rights and obligations of Mortgagor set 
forth i. Paragraph Fifteenth shall remain in effect in 
the event of such removal.”’ 


7. In connection with and simultaneous with the execu- 
tion of the sales agreement covering the first aircraft, Air 
Carrier executed on October 1, 1957, a Guaranty in favor 
of Smitk Aircraft, its successors and assigns, whereby Air 
Carrier eed that, in the event TSA were to default 
under its obligations and Smith Aircraft, its suecessors or 
assigns, were to declare a default, Air Carrier would: 


(1) Within ninety (90) days after the declaration of 
default cause the aircraft to be duly and legally re- 
moved and exported from Argentina, with its Argen- 
tine registration cancelled; 


(2) Failing to cause such removal, to assume the in- 
debtedness of TSA, and within fifteen (15) days after 
the said 90-day period to bring current said indebted- 
ness, including interest, and to make payment of said 
indebtedness as due thereafter; and 


(3) Upon failure to make such payments, Smith <Air- 
craft, its successors or assigns, had the option of de- 
claring the entire remaining unpaid balance of said 
indebtedness as immediately due and payable upon 
demand and upon full payment of said indebtedness, 
Smith Aircraft agreed to assign to Air Carrier the 
note and mortgage of TSA covering said aircraft. 


8. As consideration for Air Carrier’s guaranty regard- 
ing the sale of the first aircraft, Smith Aircraft paid a fee 
of $4,900 to Air Carrier on December 13, 1957. 
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9. Title to the first aircraft was transferred by Smith 
Aireraft to TSA on November 1, 1957. 


10. Upon delivery of the title to the first aircraft to 
TSA, the promissory note and chattel mortgage forms 
which had been previously agreed to as attachments to 
the sales agreement were executed by TSA on November 
1, 1957. 


11. TSA’s promissory note covering the first aircraft 
was in the principal sum of $180,602 and called for $22,577 
to be paid on March 1, 1958, and $7,525 every month there- 
after commencing April 1, 1958, until fully paid, with any 
installment not paid on the due date to bear interest at 
the rate of 6% per annum until paid. 


12. The sales agreement, the promissory note and the 
chattel mortgage covering the first aircraft, were all signed 
on behalf of TSA by Mr. Jorge E. Carnicero as Attorney 
in Fact. Said documents were all executed in Mr. Car- 
nicero’s office in the District of Columbia. The sales agree- 
ment was signed on behalf of Smith Aircraft by Mr. Herol 
Bellomy, Executive Vice President of that Company. 


13. The Guaranty of Air Carrier covering the first air- 
craft was signed by Mr. Carnicero as Chairman of the 
Board of said Company and was executed in the office of 
Mr. Carnicero in the District of Columbia. 


14. The U. S. registration of the first aircraft was can- 
celled at the Civil Aeronautics Administration by letter 
from Smith Aircraft, dated November 4, 1957. 


15. All of Smith Aircraft’s negotiations leading up to 
the execution by TSA of the sales agreement and to the 
execution by Air Carrier of the Guaranty, covering the first 
aircraft, were conducted solely with Mr. Carnicero. 


16. The originals of the promissory note and the chattel 
mortgage covering the first aircraft were recorded in the 
National Registry of Aircraft in Argentina on February 
20, 1958. 
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17. The Guaranty of Air Carrier with respect to the 
sale of the first aircraft was not recorded. 


18. Physical delivery of the first aircraft was made by 
Smith Aircraft to TSA at Miami, Florida, on December 
6, 1957. 


19. On March 17, 1958, Smith Aircraft assigned the 
promissory note and chattel mortgage of TSA covering 
the first aircraft to Aviation Credit. After said assign- 
ments were executed, TSA made payments due under said 
promissory note directly to Aviation Credit. Said assign- 
ments were not recorded in the National Registry of Air- 
craft in Argentina until January 10, 1961. 


20. The second aircraft, Serial No. 145, FAA Registra- 
tion No. N-7864B, was sold by Smith Aircraft to TS.A on 
November 6, 1957. The procedure followed and the form 
of documents used in connection with the sale of the second 
aircraft were the same as was empoyed for the sale of 
the first aircraft, except for the difference in the sales 
price and the technical specifications. 

21. On January 6, 1958, the sales agreement covering 
the second aircraft was amended by Smith Aircraft and 
TSA in order to revise the purchase price of said aircraft 
from $246,840 to $263,617, on account of certain specifica- 
tion changes effected at TSA’s request. 

22. In connection with and simultaneous with the execu- 
tion of original sales agreement covering the second 
aircraft, Air Carrier executed on November 6, 1957, a 
Guaranty in favor if Smith Aircraft, its successors and 
assigns, in the same form as Air Carrier’s Guaranty with 
respect to the sale of the first aircraft. 


23. As consideration for Air Carrier’s Guaranty cover- 
ing the sale of the second aircraft, Smith Aircraft paid a 
fee of $4,975.54 to Air Carrier on February 1, 1958, which 
fee was received and accepted by Air Carrier after the 
execution of the amendment increasing the sales price of 
the second aircraft. 
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24. Title to the second aircraft was transferred by Smith 
Aircraft to TSA on January 6, 1958. 


25. Upon delivery of title to the second aircraft to TSA, 
the promissory note and chattel mortgage forms which had 
been previously agreed to as attachments to the sale agree- 
ment were exeeuted by TSA on January 6, 1958. 


26. TSA’s promissory note covering the second aircraft 
was in the principal sum of $225,751.76, and called for 
$15,300 to be paid on May 17, 1958, $20,600 on July 17, 
1958, and thirty-six (36) monthly installments of $5,273.66, 
commencing on March 17, 1958, until fully paid, with any 
installment not paid on the due date to bear 6% per annum 
interest until paid. 


27. Paragraph 22 of the chattel mortgage executed by 
TSA on January 6, 1958, with respect to the second air- 
craft contained the same 90-day option provision in favor 
of the Argentine Government as did Paragraph 22 of the 
chattel mortgage executed by TSA in connection with the 
first aircraft. (See {6 Supra). 


28. The sales agreement, the amendment to the sales 
agreement, the promissory note, the chattel mortgage cov- 
ering the second aircraft, were all [as]signed on behalf of 
TSA by Mr. Carnicero as Attorney in Fact. Said docu- 
ments were all executed in Mr. Carnicero’s office in the 
District of Columbia. The sales agreement and the amend- 
ment to the sales agreement were signed on behalf of 
Smith Aircraft by Mr. Bellomy, Executive Vice President. 


29. The Guaranty of Air Carrier covering the second 
aircraft was signed by Mr. Joseph B. Stover, Vice Presi- 
dent of said Company. The instrument was executed in 
the office of Mr. Carnicero in the District of Columbia. 
The Guaranty on the second aircraft was in like terms to 
the Guaranty on the first aircraft. (See {7 above). 


20. All of Smith Aircraft’s negotiations leading up to 
the execution by TSA of the sales agreement and the 


15 


amendment to the sales agreement and to the execution by 
Air Carrier of the Guaranty, covering the second aircraft, 
were condycted with Mr. Carnicero. 


31. Physical delivery of the second aircraft was made by 
Smith Aircraft to TSA at Miami, Florida, on January 31, 
1958. 


32. On Mary 8, 1958, Smith Aircraft assigned the promis- 
sory note and chattel mortgage of TSA covering the second 
aircraft to Aviation Credit. After said assignments were 
executed, TSA made payments due under said promissory 
note directly to Aviation Credit. Said assignments were 
not recorded in the National Registry of Aircraft in Argen- 
tina until January 10, 1961. 


33. Under date of November 14, 1958, Smith Aircraft 
entered in® a lease-purchase agreement with TSA for a 
four-year lease-purchase of the third aircraft, Serial No. 
26683, FAA Registration No. N-4090A. The total agreed 
term rental was $279,224, with $10,760 payable as the first 
month’s rental upon delivery of said aircraft, and the re- 
mainder of the forty-seven (47) monthly payments to be 
made according to the Schedule set forth in Paragraph 
25(b) of the lease-purchase agreement. 


34. Paragraph 27 of the lease-purchase agreement in- 
cluded the following option provision in favor of the 
lessee, TSA: 


‘27. Lessee shall have an option to purchase the afore- 
said described property [the third aircraft] at any 
time during the term of this lease on any monthly 
rental payment due date by giving Lessor at least five 
(5) days’ written notice of its intention to exercise 
said option and paying at the time of the exercise of 
its option any past due rental with interest and any 
other obligations then due under said lease, and the 
balance of the agreed term rental as provided in Para- 
graph 25 above; provided, however, that with respect 
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to the balance of the agreed term rental, Lessee shall 
receive credit equivalent to six per cent (6%) interest 
on a declining balance basis from the date of the exer- 
cise of the option to the end of the lease period. Upon 
the exercise of said option and the payment of the 
option price and any other obligations which may be 
due by Lessee to Lessor, Lessee shall execute and de- 
liver to Lessee a Bill of Sale for said aircraft property 
warranting that title to said aircraft was free and clear 
of all encumbrances as of the date of the delivery of 
said aircraft property by Lessor to Lessee at the com- 
mencement of this lease.”’ 


35. The lease-purchase agreement covering the third air- 
craft did not contain any option of any sort running to the 
Argentine Government in the event of default by TSA, as 
had been the case with respect to the chattel mortgages 
covering the first two aircraft. 


36. The lease-purchase agreement covering the third air- 


craft was signed on behalf of TSA by Mr. Carnicero as 
Attorney in Fact, and on behalf of Smith Aircraft by Mr. 
L. B. Smith, President. 


37. In connection with and simultaneous with the execu- 
tion of the lease-purchase agreement by Smith Aircraft 
and TSA, Air Carrier executed on November 14, 1958, a 
Guaranty in favor of Smith Aircraft, its successors and 
assigns, in essentially the same form as the Guaranties 
executed by Air Carrier in connection with the first two 
aircraft. Said Guaranty with respect to the third aircraft 
was signed on behalf of Air Carrier by Joseph B. Stover, 
Vice President. 


38. All of Smith Aircraft’s negotiations leading up to 
the execution by TSA of the lease-purchase agreement and 
to the execution by Air Carrier of the Guaranty covering 
the third aircraft, were conducted solely with Mr. Car- 
nicero. 
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39. In order to allow registration of the third aircraft as 
an Argentine aircraft, TSA cabled Smith Aircraft on De- 
cember 12, 1958, advising of TS.A’s intention to exercise its 
purchase option under Paragraph 27 of the lease-purchase 
agreement, but to make payments in monthly quotas in ac- 
cordance .with Paragraph 25 of said agreement. Said 
cable was received by Smith Aircraft on December 16, 
1958. 


40. By letter, dated December 18, 1958, Smith Aircraft 
replied to TSA’s cable of December 12, 1958, (received 
by Smith Aircraft on December 16, 1958), advising as 
follows: 


‘We acknowledge receipt of your cablegram of De- 
cember 16, 1958, advising of the exercise of your 
optiow to purchase set forth in clause 27 of the Lease 
Purchase Agreement dated November 24, 1958, for the 
above identified aircraft. Title to subject aircraft shall 
be transferred upon full payment of the purchase 
price gnd any other obligations due under said Agree- 
ment. 


41. The U.S. registration of the third aircraft was can- 
celled at the Civil Aeronautics Administration by Smith 
Aircraft’s letter, dated December 23, 1958. Confirmation 
of said cancellation was sent by the Federal Aviation Ad- 
ministratidh (successor to the CAA) to the American Em- 
bassy in Buenos Aires, Argentina, on December 24, 1958, 
and to TSA in care of Mr. Jarnicero’s office in the District 
of Columbja on January 7, 1959. 


42. The third aircraft was physically delivered to TSA 
by Smith Aircraft on December 31, 1958, at Miami, Florida. 


43. As consideration for Air Carrier’s Guaranty re- 
garding the third aircraft, Smith Aircraft paid a fee of 
$4,960 to Air Carrier on January 26, 1959, which fee was 
received agd accepted by Air Carrier after Smith Air- 
craft’s reply of December 18, 1958 to TSA’s cable of De- 
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cember 12, 1958. Although Air Carrier was paid a guar- 
anty fee on all three aircraft, Air Carrier was not in the 
surety business. These fees were actually more in the 
nature of a sales commission rather than a true guaranty 
fee. 


44. Title to the third aircraft was never transferred to 
TSA by Smith Aircraft because TSA never paid the full 
purchase price (ie. the total agreed term rental), as pro- 
vided for under Paragraph 27 of the lease-purchase agree- 
ment, 


45. The lease-purchase agreement covering the third 
aircraft was recorded in the National Registry of Air- 
craft in Argentina on January 13, 1959. 


46. The Guaranty of Air Carrier with respect to the 
third aircraft was not recorded. 


47. On January 7, 1959, the lease-purchase agreement 
covering the third aircraft was assigned by Smith Air- 
eraft to Aviation Credit. After said assignment was exe- 
cuted, TSA made payments due under the lease-purchase 
agreement directly to Aviation Credit. 


48. Second, third, and fourth mortgages in favor of the 
Banco Industrial de la Republica de Argentina (Banco 
Industriale) were recorded on the first and second aircraft 
in November of 1958 in Argentina. Aviation Credit was 
advised prior to August of 1959, that the bank had made 
certain loans to TSA on the first and second aircrafts. 
L. B. Smith was advised of these mortgages in October 
or November of 1959 by Jorge Carnicero. 


49. TSA became delinquent in its monthly payments 
due on the third aircraft in March, 1959, and on the first 
two aircraft in June and July, 1959, which delinquencies 
continued through the month of October, 1959. 


50. Under date of November 10, 1959, Smith Aircraft, 
Aviation Credit, and TSA entered into a refinancing agree- 
ment, with a new schedule of payments to commence Janu- 
ary, 1960, for all three aircraft. Said agreement was 
signed on behalf of Smith Aircraft and Aviation Credit by 
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Mr. L. B. Smith as President and Robert V. Smith as As- 
sistant Secretary, and on behalf of TSA by Provina Nin as 
Attorney jn Fact. However, all of the negotiations on be- 
half of TSA leading to the execution of said refinancing 
agreement were conducted by Mr. Carnicero. During said 
negotiations Mr. Carnicero represented both TSA and 
Air Carrier and Air Carrier had full knowledge through 
Mr. Carnicero of the execution of the refinancing agreement 
and of all*of the transactions and negotiations leading up 
to the exeeution of the refinancing agreement. 


51. Paragraph 2 of the refinancing agreement provided 
as follows, 


“2, That Transcontinental agrees to resume making 
payments of monthly installments as due under the 
aforesaid agreements appertaining to the aforesaid 
aircraft in accordance with the rescheduling of pay- 
ments for each said aircraft as set forth in Schedule 
A attached hereto and made a part of this Agreement; 
proviced, however, that the said rescheduling of pay- 
ments, as provided for in the attached Schedule A 
shall not affect the fact that said payments are still 
considered as past due in accordance with their ori- 
ginal ,ayment due dates.’’ 


Paragraph 3 of the refinancing agreement purported to 
amend Paragraph Twenty-Second of the two chattel mort- 
gages covering the first two aircraft by changing from 
ninety (90) days to thirty (30) days the period within 
which the Argentine Government should have an option 
to acquire the mortgagee’s interest in each of the first two 
aircraft. 


Paragraph 4 of the refinancing agreement provided, in 
part, as féllows: 
‘4. That Transcontinental shall cause, at its expense, 
this Agreement to be filed and recorded in the proper 
offices of record in the Republic of Argentina, and 
shall promptly furnish Smith and Aviation Credit with 
appropriate evidence of the recordation thereof and of 
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acceptance of the appropriate authorities of the Ar- 
gentina Government to the aforesaid amendment to 
paragraph Twenty-Second of said mortgage reducing 
the period of ninety (90) days to thirty (30) days 
whereby the Argentine Government has the option and 
right, after declaration of default, to pay the balances 
due and receive an assignment of the mortgagee’s in- 
terest.’” 


52. Mr. Carnicero advised Mr. Robert V. Smith on No- 
vember 21, 1959, that a copy of the refinancing agreement 
was sent by letter, dated November 10, 1959, signed by 
Robert V. Smith as Assistant Secretary of Smith Air- 
craft and Aviation Credit, to the Director General of 
Registration, Ministry of Aeronautics, Argentine Govern- 
ment. The said letter stated that it constituted a notice 
of default in the event the Argentine Government did not 
accept the amendment to the mortgages reducing its option 
period from 90 days to 30 days and/or TSA failed to meet 
the rescheduled payments. A copy of Mr. Smith’s said 
covering letter was directed to Mr. Carnicero as Attorney 
in Fact for TSA and also to Mr. Carnicero as Chairman 
of the Board of Air Carrier. Air Carrier was not a party 
to the extension agreement, Mr. Carnicero, on behalf of 
said Company having refused to sign same. Air Carrier 
did, however, have notice of same and consented to its 
being made. 


53. In a cable to TSA, dated January 19, 1960, with 
copy to Mr. Carnicero, Robert V. Smith made inquiry about 
the recording of the refinancing agreement and the ac- 
ceptance by the Argentine Government of the proposed 
reduction of its option periods regarding the first two air- 
craft. In a reply cable to Mr. Smith, dated February 2, 
1960, TSA advised Mr. Smith that the refinancing agree- 
ment was being recorded, but that it did not believe that 
the Argentine Government would accept the reduction of 
its option periods. 
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54. The refinancing agreement, contrary to its express 
provisions, was not recorded by TSA which fact was not 
learned by Smith Aircraft or Aviation Credit until No- 
vember 18, 1960, when Robert V. Smith was so advised in 
a letter from Mr. Brackley Shaw, the then counsel for Air 
Carrier. 


55. In the middle of February, 1960, Mr. Carnicero orally 
advised Hobert V. Smith that the Argentine Government 
had refused to accept the reduction of its option period 
from 90 ‘days to 30 days under the chattel mortgages 
covering he first two aircraft. 


56. TSA made some payments under the refinancing 
agreement but failed to make the payments due under 
Schedule .A thereof for the month of May, 1960. 


57. On June 6, 1960, Robert V. Smith, as counsel for 
Smith Aifcraft and Aviation Credit, wrote a letter to the 
Argentine Ministry of Aeronautics, notifying said Ministry 
of TSA’s default in May, 1960, declaring the entire bal- 
ances of the purchase price on all three aircraft as im- 
mediately due and payable, and requesting advice as to 
whether the Argentine Government was going to exercise 
its rights under Paragraph Twenty-Second of the chattel 
mortgages covering the first two aircraft. In addition to 
referring to the chattel mortgages on the first two air- 
craft, said letter of Mr. Smith referred to the refinancing 
agreemen® of November 10, 1959, to the fact that a copy 
of the refinancing agreement had been forwarded to said 
Ministry under letter of November 10, 1959, from Smith 
Aircraft and Aviation Credit; and the fact that the two 
chattel mortgages covering the first two aircraft and the 
lease-purchase agreement covering the third aircraft had 
been assigned by Smith Aircraft to Aviation Credit. A 
copy of Mr. Smith’s letter was directed to Mr. Carnicero as 
Attorney in Fact for TSA. 


58. On June 6, 1960, Mr. Smith, as counsel for Smith 
Aircraft and Aviation Credit, also wrote a letter to Air 


2 
22 


Carrier, in care of Mr. Carnicero, enclosing a copy of his 
aforesaid notification letter to the Argentine Ministry of 
Aeronautics, and requesting that Air Carrier return all 
three aircraft in accordance with its three Guaranties. 


59. Approximately ten days after the mailing of the 
June 6, 1960 notice of default letters, Mr. Carnicero tele- 
phoned Robert V. Smith to advise that he (Mr. Carnicero) 
had two checks to bring TSA’s payments up to date, and 
requested Mr. Smith to withdraw the notice of default to 
the Argentine Government and also to Air Carrier to per- 
form under its Guaranties. 


60. On or about June 17, TSA, through Mr. Carnicero, 
made the payments required under the refinancing agree- 
ment for May, 1960, to Aviation Credit. 


61. Pursuant to Mr. Carnicero’s request, Robert V. Smith, 
as counsel for Smith Aircraft and Aviation Credit, wrote 
respective letters, dated June 17, 1960, to the Argentine 
Ministry of Aeronautics (with copy to Mr. Carnicero as 


Attorney in Fact for TSA) and to Air Carrier, in care of 
Mr. Carnicero, acknowledging receipt of the payments from 
TSA due in May, 1960, and withdrawing the default noti- 
fication of June 6, 1960. 


62. Commencing with the month of August, 1960, TSA 
again became in arrears on its payments due on the second 
and third aircraft (Serial Nos. 145 and 26683) under the 
refinancing agreement. 


63. By letter, dated October 11, 1960, in reference to 
all three aircraft and signed by Robert V. Smith as counsel 
for Aviation Credit, the Argentine Minister of Aero- 
nauties was advised that TSA had failed to make the pay- 
ments due on the second and third aircraft and was re- 
quested to advise Robert V. Smith whether the Argentine 
Government would exercise its 90-day option under the 
mortgages on the first two aircraft. The letter was not 
signed by the recorded mortgagee and title holder, Smith 
Aircraft, nor was it notarized, and it did not constitute 
a legally effective notice to the Argentine authorities. 
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64. By another letter of the same date, Aviation Credit 
notified Air Carrier of the failures by TSA to make the 
payments due on the second and third aircraft and re- 
questqd Air Carrier to perform under its guaranty agree- 
ments by returning these aircraft to the United States. 


65. By letters, dated October 13 and October 18, 1960, 
Air Carrier advised Aviation Credit that no action could be 
taken o return the aircraft until the Argentine Govern- 
ment’* 90-day option had run or until the Argentine 
Government accepted or rejected its option. In a telephone 
conversation on October 18, 1960, with R. V. Smith, Jorge 
Carnicero advised him that Air Carier would need a power 
of attorney from Smith Aircraft to secure the removal of 
the aircraft from Argentina with their Argentine regis- 
tration cancelled. Mr. R. V. Smith was also advised that, 
under the Geneva Convention, these aircraft could not be 
de-registered and removed from Argentina by Air Carrier 
without the assistance of the recorded mortgagee on the 
first and second aircraft and the titleholder of the third, 


or by Someone authorized to act in its behalf, 


66. By letter, dated October 19, 1960, Air Carrier advised 
Robert V. Smith that the notification of default with refer- 
ence to, TSA had been executed by Aviation Credit rather 
than Smith Aircraft, the only party in interest disclosed 
on the documents recorded in Argentina, and requested 
that this error be corrected. 


67. In a letter, dated October 24, 1960, Aviation Credit 
advised Air Carrier that under Aviation Credit’s inter- 
pretation of the contracts on the first two aircraft, the 
90-day pption period for the Argentine Government ran 
concurrently with the 90-day period during which Air 
Carrier could return the two aircraft to the United States 
under the guaranty agreements. In this letter Aviation 
Credit further advised Air Carrier that they would not 
correct the notices previously given to the Argentine 
Government to show such notice by L. B. Smith Aircraft 
Corp., who, according to the documents recorded in Ar- 
gentina as of that time, was the real party in interest. 
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68. By letter, dated November 18, 1960, the attorneys 
for Air Carrier advised Robert V. Smith that no defaults 
in payments had been cited in Aviation Credit’s letter of 
October 11, 1960, in regard to the first aircraft. Mr. Robert 
V. Smith was again advised that since the assignments of 
the mortgage and the lease-purchase agreement from Smith 
Aireraft to Aviation Credit had not been recorded with 
the Argentine Government, the notice of October 11 might 
be ineffective. This letter also stated that Air Carrier 
stood ready to perform under the terms of guaranty, but 
that it could not remove the aircraft without the assistance 
and cooperation of Smith Aireraft or Aviation Credit. 


69. On January 2, 1961, Jorge Carnicero again requested 
that Air Carrier, or someone else, be appointed as an 
agent of Smith Aircraft in order to foreclose on the mort- 
gages, and to obtain the export license, cancellation of 
registration, and the other legal documents necessary to 
remove the three aircraft from Argentina. 


In spite of the demands by Air Carrier through Carnicero 
for cooperation and help by Smith Aircraft and Aviation 
Credit to execute and deliver the notices, papers and docu- 
ments which were conditions precedent in order to permit 
‘Air Carrier to remove the three aircraft from Argentina, 
Smith Aircraft and Aviation Credit refused to take the 
steps requested and made no effort to find out what as- 
sistance in this regard was needed by them to permit such 
removal. Smith Aircraft and Aviation Credit, to the con- 
trary, refused to render any assistance whatsoever and 
stated that there was no legal obligation on their part 
to take any steps to assist Air Carrier. 


70. In December of 1960, Aviation Credit gave a power 
of attorney to a lawyer in Argentina to act as its attorney 
in fact, but never authorized him to assist Air Carrier in 
connection with the removal of the aircraft. 


71. By letter, dated January 4, 1961, Aviation Credit 
advised Air Carrier that the Argentine authorities had not 
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replied éo the letter of October 11, 1960. Aviation Credit 
made no effort to communicate with the Argentine au- 
thorities after its letter of October 11, 1960. Aviation 
Credit tmok the position that unless Air Carrier returned 
the thrgp aircraft by January 10, 1961, Aviation Credit 
intendeu to proceed against Air Carrier for the payment 
of the incebtedness owed by TSA. 


72. From 1959 on, the fair market value of the three 
aircraft dropped substantially due to obsolescence and to 
a number of other factors. As of January, 1961, none of 
the threé aircraft was worth the balance due on it. 


In the latter part of 1960 and the early part of 1961, 
Smith Aircraft and Aviation Credit did not want the three 
aircraft returned under the guaranty agreements and, as 
a result thereof, refused to cooperate with Air Carrier to 
obtain the return of the aircraft, knowing and intending 
that this would make it impossible for Air Carrier to return 
the aircgaft under the guaranty agreements since such 


return could not be accomplished without the execution, 
filing and/or recording of certain notices and documents 
by Smith Aircraft and/or Aviation Credit. At least by 
January 4, 1961, and within the 90-day period when Air 
Carrier gould return the aircraft, even if the Argentine 
option period and the return period were deemed to run 
concurrently as to the first two aircraft, Smith Aircraft 
and Aviation Credit had decided that they would not ac- 
cept the return of the aircraft even if Air Carrier could, 
by some means, effect their removal from Argentina, 


73. After January 10, 1961, Aviation Credit demanded 
that Air Carrier pay the balance owed by TSA on the 
three aircraft. 


74. From October 11, 1960, and thereafter, Air Carrier 
was at all times willing to return the aircraft if given the 
necessary assistance and cooperation by Aviation Credit 
and/or Smith Aircraft. 
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75. Smith Aircraft and Aviation Credit consistently 
failed and refused to give Air Carrier any assistance or 
cooperation. They took the position that if Air Carrier 
could not return the aircraft without the assistance of 
Smith Aircraft or Aviation Credit, then Air Carrier would 
have to pay off the balances due on the aircraft and that 
Air Carrier would then get an assignment from Smith 
Aircraft and Aviation Credit and could do whatever Air 
Carrier wanted to do with the aircraft. 


76. Under the laws of Argentina and the provisions of 
the recorded mortgages, as prepared by plaintiff’s at- 
torney, it was impossible for Air Carrier to have caused 
the first and second aircraft to be legally removed from 
Argentina and their Argentine registrations cancelled with- 
out the cooperation and assistance of Smith Aircraft or, 
after January 10, 1961, of Aviation Credit. Only the 
recorded mortgagee, Smith Aircraft, or later, Aviation 
Credit, or someone duly authorized by them, could have 
instituted the proceedings in Argentina necessary to en- 
able Air Carrier to return the aircraft under the guaranty 
agreements. If Air Carrier had received the reasonable 
assistance and cooperation which it requested from Smith 
Aircraft and Aviation Credit, the two aircraft could have 
been returned by Air Carrier in accordance with the guar- 
anty agreements. The Banco Industriale could not have 
prevented the removal of the aircraft pursuant to fore- 
closure proceedings instituted under the mortgages held 
by Smith Aircraft except by paying off the balance due 
Smith Aircraft on the two aircraft. 


77. Under the law of Argentina and the provisions of 
the lease-purchase agreement, Air Carrier could not have 
caused the third aircraft to be legally removed from 
Argentina without the assistance and cooperation of Smith 
Aircraft or, after January 10, 1961, Aviation Credit. Smith 
Aircraft and Aviation Credit failed to take any of the steps 
which were required of them by Argentine law for the 
third aircraft to be legally removed from Argentina with 
its Argentine registration cancelled. If Air Carrier had 
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8 
received the reasonable cooperation and assistance which 
it requested from Smith Aircraft and Aviation Credit, the 
third aircraft could have been returned in accordance with 
the guaranty agreement. 


78. The liquidator in bankruptcy of TSA disposed of 
the three aircraft at public auction in Argentina in 1968 
for approximately $18,500. Aviation Credit received ap- 
proximately $16,000 from the proceeds of the sale after 
deduction of expenses. 


CONCLUSIONS OF LAW 


1. Except where governed by the laws of Argentina, the 
substantive law of Florida is applicable to the issue herein. 


2. The contracts and mortgages between Smith Aircraft 
and TSA and the guaranty agreements made by Air Car- 
rier are to be read together and any ambiguities therein 
are to be resolved against plaintiff since all papers were 
prepared by plaintiff and its predecessor’s counsel and 
defendants and its predecessors were not represented by 
counsel. 


3. Interpreting the contracts, mortgages, guaranty agree- 
ments and applying the factual circumstances found above, 
time was not of the essence in the performance of the 
guarantysagreements by Air Carrier. 


4. Under the guaranty agreements the 90-day option 
period of the Argentine Government on the first and second 
aircraft and the 90-day period granted the guarantor for 
the return of the aircraft ran consecutively and not con- 
currently. 


5. The letter of October 11, 1960, from Aviation Credit 
to the Atgentine Government was not effective to start 
the running of the Argentine Government’s 90-day option 
in regard to the first and second aircraft for the reason that 
the assignment from Smith Aircraft to Aviation Credit 
had not been recorded in Argentina at that time and for 
other reasons. 


28 


6. Smith Aircraft and Aviation Credit had a duty to co- 
operate with and assist Air Carrier to effect the return 
of the three aircraft to the United States by executing 
such papers and documents required by Argentine law to 
enable the aircraft to be removed and which could only be 
executed by the owner or mortgagee and the failure and 
refusal of Smith Aircraft and Aviation Credit to render 
such assistance to Air Carrier constituted a breach of the 
guaranty agreement on their part and relieved Air Car- 
rier from any duties that it had under the contracts to 
either return the aircraft or to pay the balance due on the 
installments of the contracts in question. 


In view of the foregoing, the complaint will be dismissed 
with costs to the defendant. Counsel will present an ap- 
propriate order. 


/s/ Gxorce L. Hart, Jr. 
Judge 


Date: December 16, 1969 


Order and Judgment 


This action came on for trial before the Court, Honorable 
George L. Hart, Jr., presiding, and the issues having been 
duly tried, and findings of fact and conclusions of law 
having been duly rendered, 

It is Onperep and ApsuDGED 

That the plaintiff take nothing, that the action be and it 
hereby is dismissed on the merits, and that the defendant, 


Dynalectron Corporation, recover of the plaintiff, Keystone 
Acceptance Corporation, its costs of action. 


Dated at Washington, D. C., this 23rd day of December, 
1969. 


/s/ Rosert M. Stearns 
Clerk of Court 
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[4] EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Herrol Bellomy 


called as a witness on behalf of the plaintiff, having been 
duly [5] sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Smith: 


Q. Now, sir, would you please state your full name and 
address to the Court, sir?’ A. My name is Herrol Bellomy, 
address 8480 South West 48 Street, Miami, Florida. 

Q. What is your business address, sir? A. 5417 North 
West 36th Street, Miami, Florida. 

Q. What type business is that? A. We are in the business 
of buying, selling, leasing, and financing airplanes, and 
related service. 

Q. Is that your own business, sir, at that address? A. It 
is my own business. 

Q. Now, how long, Mr. Bellomy have you been connected 
with the aviation industry, as such? A. 28 years. 

Q. Ndr, prior to your present business, what connection, 
if any, did you have with L. B. Smith Aircraft Corporation? 
A. I was Executive Vice President and General Manager. 

Q. Now, during what period of time did you occupy that 
positiongsir? A. From 1954 until 1962. 

Q. No§v, during the time that you were connected with 
L. B. Sith Aircraft Corporation, what type of business 
were [i] they engaged in, sir? A. They were in the 
business of buying and selling overhaul modifying aircraft 
and aircraft parts. 

The Court: Mr. Bellomy, slow down to a trot, please. 

The V&tness: Yes, sir. Sorry, sir. 

Mr. Smith: Try to speak slowly and distinetly, if you 
can, so the Reporter here can hear you. 


By Mr. Smith: 


Q. Where were the main offices of L. B. Smith Aircraft 
Corporation located while you were connected with them, 


54 through 62! A. They were at 5700 Northwest 36 
Street, Miami, Florida. 

Q. Now, what were your duties there as Vice President 
and General Manager of L. B. Smith Aircraft at that time? 
‘A. I was in charge of the day to day operations and 
planning future operations. 


(22] By Mr. Smith: 


Q. Now, I show you back this guarantee document, would 
you please tell us what its basic terms of that agreement 
are, sir? A. The basic terms of the guarantee provided 
that within 90 days after L. B. Smith declared the note, or 
mortgage in default, that Air Carrier Service Corporation 
had that 90 day period to remove the airplanes legally 
from Argentina, and that if they didn’t remove them 
within the 90 days, then they had 15 days to make up the 
past due payments and continue making the payments, and 
if they didn’t make the payments, then starting the 106th 
day they had to pay the full amount, we gave them notice. 

Q. Now, in relation to the sales agreement which is 
Plaintiff’s Exhibit No. 1, when was this guarantee executed, 
sir? <A. It was executed simultaneously with the sales 
agreement in Mr. Camicero’s office in Washington. 

We exchanged documents there. 

Q. This all had to do with the first aircraft? A. It all 
had to do with the first aircraft. 

Q. Now, this document, as you have already testified, 
[23] sir, if this is correct, calls for a 90 day period from 
the date of notice of default and paragraph 22 of the 
chattel mortgage calls for a 90 day period from the date 
of default, or notice of default. 

Can you tell us how those identical 90 day periods 
happened to be inserted in these two instruments, sir? A. 
Well, the 90 day period— 

Mr. Madden: Excuse me. I’d like an answer to the 
first question, yes or no, and then go on if he can tell you, 
all right. Because he— 
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By Mr. Smith: 


Q. Are the two periods identical as recited in the agree- 
ment, sir. do they run from the same period of time, namely, 
the notice of default? A. Yes, they do. 

Q. Now, would you tell us how they happened to be 
inserted in these agreements? A. Well, the 90 day period 
was an idea, or a suggestion of Mr. Carnicero. He wanted 
to give the government of Argentina an opportunity to 
buy thes$ airplanes, apparently, because of dollar exchange 
as I understood it at that time, and we wanted 30 days 
to notice, and finally we agreed on the 90 days, he said 
he could find out within 30 days what the government of 
Argentina was going to do, with his influence, and with 
his controi over Trancontinental, that would give him, then, 
[24] 60 days to bring the planes out of Argentina. 

The Court: 60 days to do what? 

The Witness: 60 days to bring the airplanes out of 
Argentina, legally remove them, 

The 90 day period was his idea and we agreed to it. 

The Court: I would take it from that, that you thought 
60 days, you thought 60 days was a reasonable time to 
remove the aircraft, is that correct? 

The Witness: Sir, that’s what he asked for and we 
assumed he assumed it was reasonable, and we agreed to it. 

The Court: All right. 


By Mr. Smith: 


Q. Wigch representative, or representatives, of Air 
Carrier Service Corporation did L. B. Smith deal with in 
the principle negotiations which Ied up to the execution of 
that guarantee you have in front of you? A. In reference 
to the guarantee, we dealt solely with Mr. Carnicero with 
Air Carrier Service Corporation. 

Q. Now, would you please relate to us in detail, the nego- 
tiations which led up to the execution of that guarantee by 
Mr. Carnicero? A. When Mr. Carnicero originally 
approacked us about buying these airplanes, he requested 
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time payments, he wanted the planes to be financed. We 
had never done any financing in South America and we 
didn’t know a thing about it and we [25] insisted on having 
a third party guarantee of someone in the United States, 
either guarantee we get the planes back or we get paid for it. 

Mr. Carnicero then suggested his company, Air Carrier 
Service Corporation would provide this guarantee. 

We knew of them and he told us how much they would 
charge and we agreed on the guarantee. Without the 
guarantee, we would not have sold the aircraft on time 
down there. 


e e e o e ° a 2 e ° 


By Mr. Smith: 


Q. Now, Mr. Bellomy, did L. B. Smith Aircraft ever 
transfer title to the third plane to Trancontinental? A. No, 
we did not. 

Q. Why did they not transfer title to the third plane to 
Trancontinental? A. Because they didn’t pay the full 
purchase price as provided for in the sales agreement. 


e e ° ° ° e ° e ° ° 
[70] By Mr. Smith: 


Q. Would you answer the question, sir. What was the 
[71] underlying purpose of L. B. Smith Aircraft in obtain- 
ing these three guarantees from Air Carrier Service? A. 
Well, our underlying purpose, of course, was simple. We 
hadn’t ourselves directly done any financing in Argentina, 
in South America, as far as I remember. And here was a 
country 6000 miles south of Miami that we didn’t know 
anything about, we didn’t have any attorneys there, we 
didn’t have any experience at all there, and we just didn’t 
want to get involved in any legal problems down there of 
any type, we didn’t want to get involved in any Court 
suits because we didn’t know anything about it. 

‘And before we could agree to give the term payments that 
Mr. Carnicero requested, we requested that we have a 
guarantee from a third party that would unconditionally 
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either return the aircraft or make payments of the balance 
due on those aircraft. 

And Mr. Carnicero offered to let his other company, Air 
Carrier Service Corporation, give the guarantee. He set 
the fee gn it, and we paid it, and we felt they were reliable, 
and in ract we knew they were and could pay us, so we 
accepted the guarantee, and that was the purpose of it. 


s * i ° * es * * s . 


[95] Q. Now, you had been to Argentina the month before, 
had younot? A. I have been. 

Q. Youhad been? A. Yes. 

Q. Aud what was the purpose of your trip there in 
December of 1960? A. Well, I couldn’t say at this date 
what th} whole purpose was, but I was assuming I was on 
a cas [ip of some type, with Mr. Zambrana. 

Q. Dill it have anything to do with the TSA matter? 
A. It could have. 

Q. Well, did it have? A. Well, we did contact TSA while 
we were there but I don’t say we specifically went there 
for that purpose. It was incidental to the trip, I believe. 

Q. And in that connection at that time you looked at the 
—into the question of the subsidy, didn’t you, that TSA 
had goiten? <A. Yes, we did, in accordance with the letter, 
we did.f 

Q. Ar’d you knew the interrelationship between the 
{96] Industrial Bank and TSA, did you not? <A. Well, I 
think we learned that there had been a subsidy paid to 
Transcontinental, I believe they discounted it at the Bank 
or something like that, I can’t remember the exact words 
at this time. I believe the Industrial Bank was the one 
giving the subsidy of money. 

Q. Yqh didn’t seck legal advice in Argentina at that 
time? A. No, sir, we did not. 

Q. You didn’t retain an attorney? A. No, sir, we did not. 

Q. When you speak here, are you speaking for just L. B. 
Smith or are you also speaking for Aviation Credit on 
these mgtters? A. Well, I am speaking for L. B. Smith 
Aircraft Corporation. 
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Q. You don’t know what Aviation Credit had been doing 
on these subjectst A. I have knowledge of what they were 
doing. 

Q. Did Aviation Credit consult an attorney at that time 
down there? <A. At that time I couldn’t say. I know they 
did retain an attorney, whether it was at that exact 
moment, I couldn’t say. They eventually did retain an 
attorney down there. Whether it was November, 1960 or 
November, 1961, I couldn’t say. 


[98] Q. Who prepared the lease purchase agreement in 
this case, that is as to the third airplane? A. Robert V. 
Smith prepared it. 

Q. And Mr. Robert V. Smith was acting as what, a 
lawyer for the company and an Officer? A. He was General 
Counsel for L. B. Smith Aircraft and he was an Officer. 

Q. He was also an Officer with the company? A. Yes. 

Q. And who prepared the contract on the second air- 
plane? A. Mr. Robert V. Smith. 

Q. And who prepared the contract on the first airplane? 
A. Mr. Robert V. Smith. 

Q. And who prepared the promissory notes? A. Robert 
V. Smith. 

Q. And they were done on Robert V. Smith standard 
note form, weren’t they? A. Yes, sir, they were. 

Q. And who prepared the aircraft chattel mortgage? 
A. Mr. Robert V. Smith. 

Q. And they were prepared on Mr. Robert V. Smith’s 
printed aircraft chattel mortgage form, weren’t they? 
A. Yes, sir. 

Q. And who prepared the guarantee agreement? A. Mr. 
Robert V. Smith. 


[100] Q. Now, Mr. Bellomy, you were in on discussions 
and considerations involving whether or not to give Jorge 
Carnicero the power of attorney or other necessary docu- 
mentation, were you not? A. Really that decision was 


5) 


reached in Washington between R. V. Smith and Mr. L. B. 
Smith. I was aware— 

Q. Did they both talk to you on the telephone, didn’t 
they? A. Mr. L. B. Smith talked to me about it. 

Q. And he was the President of the Corporation, wasn’t 
he? A. Yes, sir. 


° * * * ° e o e a 


(101] Wy Mr. Madden: 


Q. Now, your testimony is that he agreed unconditionally 
[102] to legally remove the airplanes? A. Yes, sir. 

Q. An@ you wanted him to live up to that? A. Within 
90 days. 

Then he also agreed to pay for them if he didn *t and in 
which case we would give him our note and mortgage, he 
could takg our position and do whatever he wanted to. He 
was going to get something after the 90 days, if he got 
them out we will take them, if he didn’t we give him the 
note and mortgage, we gave them to him, let him go down 
and do the suing, not us. That was the whole purpose of 
the guarantee, to keep us out of it. 

Q. Let him do the repossession? A. He could go down 
and do it,.it says we will assign our rights and interest in 
the note and mortgage to Air Carrier Service Corporation 
when he pays, but he didn’t do anything. He didn’t pay 
and he didn’t get them. But he could have paid, gone 
down there and done everything for himself, why does he 
want to do it for us? 

Q. You mean he could have paid you three or four 
hundred thousand dollars and gone down and gotten these 
obsolete airplanes himself? A. Well, we paid him 
$15,000.00, he signed it, and that was his problem. He was 
the one suggested it. 

Q. All right. 

[103] Les talk about the $15,000.00 for a moment. Asa 
matter of fact— 

The Court: Wait just a minute. 

Is it your testimony, Mr. Bellomy, that it was the position 
of the Snfth Company that these airplanes had to be 
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returned to them within the 90-day period that the 
Argentine Government had the right to refusal or you 
would not cooperate in any way with the return of the 
plane and demand payment? 

The Witness: If I understand Your Honor correetly— 

The Court: Be sure you understand before you answer 
it, and if you want it repeated, I will have it repeated. 

The Witness: Okay. 

In the first place, we didn’t refuse to cooperate. Secondly, 
Mr. Carnicero when we originally got into this thing about 
the 90 days, we questioned him about this concurrent 
situation where the mortgage says the Government has a 
90-day period in which to exercise an option to take our 
position, and also that he had 90 days on his guarantee. 

I questioned him about this, and he assured me that with 
his connections with the Government of Argentina and also 
with his influence over Transcontinental that he could get 
the bill of sale, get the registration cancelled and bring them 
out. 

Now, if he could do that, fine, if he didn’t, then he had 
15 days to start making payments and he could assume 
[104] our position on the note and the mortgage. So he 
made that decision, Your Honor. 

The Court: I am asking if it was the position of L. B. 
Smith in January ’61 that he had to return those aircraft 
prior to the expiration of the 90-day period which I think 
expired January 10th; is that right? 

The Witness: That’s right, sir. 

The Court: Or he had to pay and you would not accept 
the aircraft one day after that January 10th, is that your 
position, was that the position of your company? 

The Witness: Well, the position of the company was that 
he had 15 days to start making payments and we would not 
accept the planes after the expiration of the 90-day period. 
That was the purpose of the guarantee. 

The Court: All right. 
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{126] By Mr. Madden: 


Q. Mr. Bellomy, my last question to you was directed 
at whether or not it is not correct that the $4,990 so-called 
guarantee fee was in fact simply added to the finalized 
purchase price in the first contract and when it was paid 
by Transcontinental to L. B. Smith you paid it to Jorge 
Carnicero’s company, is that not correct? A. The guar- 
antee fee on the first aircraft was included in the final price 
agreed upen in the sales agreement; and out of the down 
payment we received from Trancontinental, we did pay 
Air Carrier Service Corporation. 

Q. And you had reached a final purchase price of 
$245,000 atd then added the precise amount of the guarantee 
fee to that, did you not? A. Yes. The guarantee fee was 
considered an item of cost in our final price. 

Q. So that didn’t in any sense come out of L. B. Smith’s 
pocket? A. Yes, because we had never been paid for the 
airplanes. 

Q. You mean in retrospect, considering all that— A. 
Not in retrospect. As a fact, we haven’t been paid yet. 
{127] Q. But if you had, if everything had gone smoothly, 
that guarantee fee was not a fee that came out of L. B. 
Smith’s pocket, it was a fee that came out of TSA, wasn’t 
it? A. It would come out of the price of the aircraft. 

Q. The price of the aircraft was $245,000, was it not? 

Mr. Smith: Now, Your Honor— 

The Court: Obvicasly, if it had been paid, it would have 
come out of TSA. If it wasn’t paid, it would have come 
out of Smith; and if the aircraft had been returned, it 
would have come out of Smith. 


By Mr. Madden: 


Q. But it was paid, wasn’t it? A. Yes, sir, we paid the 
fee. 

Q. And you passed the money on to Air Carrier Service, 
did you not? A. Yes, sir, we paid Air Carrier Service 
Corporation. 
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Q. Out of the first lump payment? A. Well, we spent 
about 200,000 on the plane, plus we paid Air Carrier. So 
it all depends where you want to put the down payment 
where you get the fee from, but we still spent a lot of 
money; and included in that cost was [128] the fee we paid 
Air Carrier. 

Q. But if there hadn’t been a guarantee in connection 
with this transaction, the price of this airplane would have 
been $245,000? A. It would have been less than that. You 
are right, sir. 

Q. All right, sir. Now, you have before you Plaintiff’s 
Exhibit No. 1, which is the contract on the first airplane, 
and it includes the warranty, the proposed mortgage, and 
the proposed promissory note, does it not? <A. Yes, sir, 
it does. 

Q. And in addition to that, in these transactions, is the 
guarantee? <A. Yes, sir. 

Q. And they were all executed the same day? A. 
Simultaneonsly. 

Q. And they were all prepared by Robert V. Smith? 
A. Yes, sir. 

Q. So they are all really part and parcel of one docu- 
mentation on a transaction, are they not? A. They 
originally were, but Mr. Carnicero had us take the guar- 
antee out of the original deal and make a separate document 
out of it. 

Q. But it was still done the same day in connection 
[129] with the same transaction and prepared by the same 
lawyer? <A. Right, sir, it was. 


Q. But my question was directed at whether or not this 
contract and note and mortgage had to be approved as to 
all of its terms and conditions by the Argentine Government 
before there was any delivery of the aircraft in passing 
title. [120] A. That is incorrect, because the airplanes 
went to Argentina, and the sales agreement was not 
recorded in Argentina, as far as I know, only the mortgage 
and the promissory note. 
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Q. Iam sorry. I am not making myself clear. I am talk- 
ing about a copy of the note and mortgage. Was it not 
true that they had to be approved in advance and word 
of that approval had to be received from the Argentine 
Government before you delivered the airplanes? A. Well, 
I can’t be certain of that. I do know they had to have an 
import license, which is tacit approval. 

Q. Could I show you paragraph g of this and would you 
read it, please. This is paragraph g on page 4 of Ex- 
hibit 1. A. Yes, the sales agreement says that. 

Q. It says that? A. Yes, sir. 

Q. And) as far as you know, that was complied with, 
wasn’t it? A. As far as I know. 

Q. All right, sir. A. We apparently were satisfied. 
We delivgred the plane. 

Q. And this mortgage that was sent down there for 
[131] advance approval is a mortgage prepared by Robert 
Smith on Robert Smith’s aircraft chattel mortgage printed 
forms, is it not? A. Yes, sir, it is. 


* * * * * * * s . s 


[138] Q: You did not seek any legal opinion? A. We did 
not. We had Mr. Robert V. Smith all the time as our coun- 
sel. 

Q. So your position is that that was Jorge’s problem? 
A. In reference to what? 

Q. In reference to how he can get these airplanes back. A. 
Well, it was his problem, how he got them out of there. 

Q. And even if you had known about the second mort- 
gages on the first two airplanes you wouldn’t have [139] 
given him power of attorney, would you? A. I don’t be- 
lieve we would have given him power of attorney. 

Q. And the reason is that wasn’t a condition of the 
guarantee? A. Well, the guarantee, I think, speaks for 
itself. If he can get them out friendly within ninety days, 
fine. If he can’t, then he pays us and takes our position 
as the mortgagee, and then he can go ahead and follow 
the procedure as called for in the mortgage. 
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Q. Now, as a matter of fact, the guarantee doesn’t use 
the word friendly, does it? It uses the word legally, 
doesn't it? A. Legally. We didn’t want him to illegally 
fly them out of the country and us get in trouble. 

Q. And the way you read the guarantee, though, you 
felt it was friendly and with influence and soft soap were 
legally, is that right? A. How else would you get them 
out, Mr. Madden, in ninety days, unless you had coopera- 
tion? 

Q. It is a real problem, isn’t it? A. For TSA— 

The Court: Wait a minute. You gentlemen can have 
that discussion over cocktails this afternoon if you [140] 
wish. 

By Mr. Madden: 


Q. But your position is that since there was nothing 
written in the guarantee, as written, which required giving 
a power of attorney or any assistance that there is no 
obligation to do so? A. Mr. Madden, he never at any time 


during— 

Q. Would you try to answer my question whether or 
not that is your position? A. That is our position, correct, 
with an explanation. 

Q. All right. A. During negotiations Mr. Carnicero 
never at any time stated or even discussed the possibility 
that he may need to have a power of attorney nor did he 
want to be appointed agent. Only in January ’61 is the 
first time I heard the word myself. 

Q. Then it will surprise you greatly to know that he 
asked Mr. Smith for one in October within a week or so 
after the original notice, won’t it? A. Yes. 

Q. That would be pure surprise to you even though he 
is your counsel? A. He is counsel for Aviation Credit 
and us, and he was handling the matter in Washington 
with Mr. Carnicero. [141] I said it came to my knowledge 
in January 761. 

Q. Now, you were the executive vice president of L. B. 
Smith? A. Right. 
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Q. And the engine claim, as far as you were concerned, 
had absolutely nothing to do with this failure and refusal 
to give hiza a power of attorney? A. No, I don’t think it 
had a thir’g to do with it. 

Q. Now, would that change this blackmail word you were 
throwing uround a while ago? A. What do you mean? 

Q. You just stated that the engine claim by TSA had 
nothing at all to do with this. A. I think the decision 
had been reached at that time. And you asked me, Did 
that havegsomething to do with it? And I said no. 

Q. At what time? <A. January 2nd, 1961. 

Q. The decision had been reached? A. The decision had 
been reached. 

Q. But the time had eight more days to go, didn’t it, 
even on the first ninety days? A. Our position was that 
they didn’t need to have the power of attorney to start 
with, that if he could arrange [142] for the bill of sale 
and Argentine deregistration, that we would certainly 
consent to deregistration of mortgage and the planes could 


have bee flown out on a friendly basis without anybody 
spending ps money, and this was the whole purpose. 


. * * * ° * * . * s 


[143] ‘3s Now, you testified that the decision about not 
cooperating to get these planes back was reached at least 
by the date of this conference, January 2nd? A. I am 
sorry. Repeat that. 

Q. It is your testimony, as I understand it, that the 
decision not to give Jorge Carnicero any documentation 
or anything to get the planes back had already been 
reached by the time you had your January 2nd meeting 
with him? <A. I only talked about a power of attorney, 
Mr. Madden. You inserted a lot of other documents or 
something. You inserted other things that I didn’t testify 
about. 

Q. You take the fine line and distinguish between a 
power of attorney and a release form or a consent form, 
because {hat is what you are doing. A. There could have 
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been other documents that he could have requested, that 
he could have gotten. He could have gotten a consent 
if he had asked for it, but he never did. 

Q. Well, you surely didn’t tell me that two years (144] 
ago in your deposition. A. You didn’t ask me, Mr. Madden. 

Q. So when you are relating these things you play it 
pretty close to the vest, don’t you, Mr. Bellomy? A. I try 
to answer your questions, Mr. Madden. 


« ° o . ° ° . * * * 


Q. Mr. Bellomy, on this project of converting these 
C-46’s, L. B. Smith Company had originally planned on 
being able to sell several hundred of them, convert them 
and sell them, had they not? <A. Yes, sir, they had. 

Q. And why didn’t this come to fruition? A. The good 
Lord only knows. I guess it was timing and the market. 
But we were a little bit late. New airplanes came along 
and the market, I guess, depressed; and we stopped sell- 
ing them. 

Q. The market really went way down during the ’59-’61 
[145] period, didn’t it? A. Yes, sir, it went down. 

Q. I mean, way down? A. It was down. I don’t know 
what you mean by way down. 

Q. Well, it was down. What were some of the other 
contributing factors except for new airplanes coming on 
the market which upgraded everybody’s fleet? A. Repeat 
that question, please. 

Q. Strike the question. Did the United States Govern- 
ment in its transportation of troops put on restrictions 
that excluded these airplanes from use? A. That is COTr 
rect, they excluded the C-46. 

Q. And that had an impact on the market, did it not? A. 
It did. 


* ° e e ° * . ° * ° 


[158] By Mr. Madden: 


Q. Now, Mr. Bellomy, you have no doubt in your mind, 
do you, that L. B. Smith Aircraft Corporation could have 
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foreclqsed on these mortgages itself and brought those 
airplaries out? A. I assume that we could have. But that 
wasn’t the purpose of the guarantee, Mr. Madden. The 
guarantee was to take that problem away from us so that 
we would not get involved; and if it did arise, that problem 
would pass to Air Carrier Service Corporation. They 
would assume our position in it. 

Q. Mr. Bellomy, you categorize this guarantee as a 
guarantee to return the planes. That was the essence 
of this guarantee in your mind, wasn’t it? A. No, sir, 
it was a guarantee to do two things: [159] first, either to 
return the aircraft; or, secondly, to pay for them. I believe 
it is clear on that point. 


* * * e * 


[170] By Mr. Smith: 


Q. Mr. Bellomy, in one of Mr. Madden’s questions, he 
includea@ the fact that Transcontinental had placed second 
mortgages on the first two planes in November of 1958 


in favor of Banco Industriale. 

Now, at the mecting of January 2, 1961, did Mr. Carni- 
cero apprise you of that fact, sir? A. No, he did not. 

Q. [gi Mr. Carnicero ever apprise you of that fact at 
any time during the course of your dealings with him in 
this matter? A. No, he did not. 

Q. Now, Mr. Bellomy, at the time of this meeting on 
January 2, 1961, how long had it been since Transcon- 
tinental [171] was first in default in this matter? A. The 
first time they became in default was in the spring and 
summer of 1959. So it had been about a year and a half, 
I would say. 

Q. Novy, at the time of this meeting on January 2, 1961, 
how muéh time, if you recall, remained before the ninety- 
day period was due to expire on removing the planes under 
the guaranty? <A. Well, as I remember it, the first ninety- 
day perfd expired—the ninety-day period expired on Janu- 
ary 10, £961, which was about cight or ten days from the 
date of the meeting. 
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Q. So that would be eight or ten days after this meeting 
on January 2, is that correct, sir? A. That is correct. 

Q. Of 1961. 

Now, prior to this meeting of January 2, 1961, or at the 
meeting of January 2, 1961, had L. B. Smith Aircraft made 
any decision that they would not accept the airplanes if 
they were returned prior to the expiration of the ninety- 
day period, sir? A. Prior to the expiration of the ninety- 
day period? No, we had not reached a decision like that. 

Q. In point of fact, you testified, did you not, that you 
sent your man down there after this date to receive the 
planes in, I believe you said, Montevideo, Uruguay, is that 
{172] correct, sir? A. That is a point that was discussed 
and we did send our man down there at our own expense 
and he stayed there about a week or two. 

The Court: I thought that had only to do with the 
third aircraft. 

The Witness: No, sir, that had to do with all three of 
them. 

The Court: All three of them? 

The Witness: Yes, sir, they were delinquent on all three 
airplanes. 


° * ° ° * * * * J 


{174] Robert V. Smith 


was called as a witness by the Plaintiff and, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 


By Mr. Kiernan: 


Q. Would you please state your name, occupation and 
address? A. My name is Robert V. Smith. My office ad- 
dress is 815 Fifteenth Street, Northwest, Washington, D. C. 
(175] Q. What is your occupation? A. I am an attorney 
at law. 

Q. How long have you been a member of the Bar of this 
Court? A. Since 1941. 


se ° iJ e ° a « e 4 ° 
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(176, Q. Can you tell us during the period—the pertinent 
period veing ’57 through 1962—in what business was Avia- 
tion Credit engaged? A, Aviation Credit Corp. was en- 
gaged principally in the business of discounting paper of 
financial paper with respect to aircraft sales, principally 
on behalf of customers of L. B. Smith Aireraft Corp. 

Q. gnd will you state, please, what business L, B. Smith 
Aircraft Corp. was engaged in? A. L. B. Smith Aircraft 
Corp. .vas engaged in the business of buying and selling, 
overhauling, rehabilitating all types of aircraft, aircraft 
parts and accessories, principally in the United States 
but also to customers abroad. 

Q. What relationship, if any, was there between L. B. 
Smith Aircraft Corp. and Aviation Credit Corp.? A. They 
were raerely affiliated corporations through common stock 
ownership, common directors, and partly common officers, 


[181] Q. In what business, if you know, was Air Carrier 
Service Corp. engaged? A. Well, as I stated before, it was 


engag@d in so far as I knew and when I had connection with 
it and in so far as these negotiations were concerned—it 
was engaged as a purchasing agent for foreign companies, 
principally in the aircraft and electronics field, and render- 
ing technical advice in connection with their purchases, the 
foreign companies’ purchases in this country or maybe in 
other countries, as well, but principally in this country. 


[182] By Mr. Kiernan: 


Q. Exhibit E of Plaintiff's Exhibit No. 1 is a form of 
mortgage that was contemplated to be executed and re- 
corded in Argentina, is it not? A, Well, that is right. 
In other words, this was an exeeutory contract in effect 
and there were future documents to be executed and the 
format of those documents was agreed upon at this par- 
ticular Sime. And one of those documents is this Ex- 
hibit E to Plaintiff's Exhibit No. 1, which is a form of 
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aircraft chattel mortgage which I had developed and ac- 
tually originally submitted it to the FAA for approval to 
see if they would accept it, because it was on a long form 
in the first place, but the principal reason was that in con- 
nection with L. B. Smith <Aircraft’s business, whenever 
they had a time sale matter, whether it be on a conditional 
sale or an aircraft chattel mortgage basis, most of them 
were on a conditional sales basis but in some instances we 
did accept aircraft chattel mortgages, frankly, I just got 
tired of [183] spending two days typing mortgages when- 
ever they had a sale for a plane, and so I developed this 
forma so they could be put on pads and easily filled in; 
and it was solely for use in this country. All the references 
are to the U. S. Civil Aeronautics Administration and it 
was not developed for abroad. 

Since there were a lot of provisions here, it was easily 
utilizable in this particular case by insertions. So this is 
the reason why this particular form was used, the printed 
form, that is. 

Q. Now, directing your attention to Paragraph 22 of that 
form that you have just described, can you describe how 
that came about, how its insertion in the mortgage came 
about? 


The Witness: Well, during the course of our negotia- 
tions, Mr. Carnicero said that it was a requirement of the 
Argentine Government that they have some sort of an op- 
tion to take over the position in connection with an air- 
craft that [184] had been imported from abroad into that 
country, so that the plane could be kept in Argentina. He 
said that that time was ninety days. 

Well, we had no particular objection to that position 
because at the same time we negotiated the guaranty. 

Q. Now I direct your attention, Mr. Smith, to Plaintiff’s 
Exhibt 4, which is entitled, Guaranty. 

Is that the guaranty employed in the sale of the first 
aircraft? A. Yes, this is the guaranty which was executed 
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on the same day as the sales contract in this particular 
case, sigged by Mr. Carnicero, as chairman of the board 
of Air Carrier Service Corp., with the corporate seal, 
and attested by Provina Nin, as assistant secretary. 

Q. Now, directing your attention to the Paragraph 22 
in Plaintiff’s Exhibit No. 1, sub-part Exhibit E, and the 
Plaintiff*s Exhibit No. 4, also to a ninety-day period, I ask 
you, do zhose relate, those ninety-day periods commence 
to run with respect to the same operative fact? A. Well, 
yes, they do. 

Mr. Madden: Objection. He is asking for a legal con- 
clusion, Your Honor. The documents will be in evidence. 

The Court: I think that is a matter that is going to be 
decided by this Court. If there was a discussion between 
the partics on that that will throw light on it, I will hear 
(185] it, but otherwise— 


By Mr. Kiernan: 


Q. Tell us, was there some discussion about the ninety- 
day period appearing in the guaranty as well as appearing 
in the form of mortgage? A. Well, there definitely was. 
This matter was specifically discussed with Mr. Carnicero. 

Q. By whom? <A. By both Mr. Bellomy and myself. 

Q. And where was that? A. And this was at his office 
in connection with the negotiations for this first aircraft. 

Q. Will you tell us what was said by whom? A. Well, 
it was obvious that if there were going to be a ninety- 
day period for the Government to pick up an option and a 
ninety-day period, a concurrent ninety-day period for Mr. 

Jarnicero, to remove the aircraft from Argentina, that it 
couldn’t be done unless there was some means for him to 
do it. 

Now, his statement to us was very clear. And I raised 
this question with him. He said that with his connection 
and more or less dominant interest in Transcontinental— 
in other words, he said that he in effeet told Transcon- 
tinental what to do. He was a substantial stockholder; 
he was an organizer of the company; he was a director 
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in the company. And that also with his influence in Ar- 
gentina, which we had [186] no reason to doubt because 
he was an Argentine citizen, I mean, he was born there, 
he had friends there, he had friends in the Air Ministry, 
and, after all, he had done almost the impossible by start- 
ing up a private airline. 

Mr. Madden: I am going to object again, Your Honor. 
He is surely wandering off into Argentine— 

The Court: I will listen to it. 

Mr. Madden: All right. 

The Witness: We knew that he had started this air- 
line, which was in competition with the government airline. 
So we didn’t question the fact that he had this influence in 
Argentina. And he said that within thirty days he would 
know whether or not the Argentine Government was or 
was not going to move on its option and that he would then 
have ample time to remove the aircraft. And I had no 
reason to doubt that if it were done on a voluntary basis be- 
cause in our own FAA, all we do is write to the FAA and 


have the registration cancelled, the registered owner. In 
this case the Transcontinental would be the registered 


owner. 

The Court: Let me ask a question there. 

Did you also discuss what would happen in the event 
there was a change in the Argentine Government, itself, 
or in its position so that they didn’t do anything for 
ninety days? Was it then discussed that under those cir- 
cumstances it was [187] too bad for him and he would just 
have to pay for the planes? 

The Witness: No, that was not discussed, Your Honor, 
I am sorry to say. But actually, the whole point of this 
guaranty was to avoid the necessity of L. B. Smith Aircraft 
Corporation getting involved in any way, shape or form 
in Latin America, and that it was the duty and obligation 
of Air Carrier to cause the aircraft to be removed. And 
that, ‘‘cause to be removed,’’ was a reflection on the fact 
that with the cooperation of Transcontinental it could be 
effected; and if that was impossible, then it was the obliga- 
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tion of Air Carrier Service Corp. to bring the indebtedness 
current; atkd they also had the prerogative of keeping the 
payments in accordance with schedule—bringing it cur- 
rent and keeping it according to schedule. Failing that, 
then they were obligated to pay the entire amount. 

The Court: Then time was supposed to be of the es- 
sence, is that correct? 

The Witness: Yes, sir. 

The Court: Why wasn’t it stated so in the contract? 

The Witness: You mean in the guaranty? 

The Court: Yes. Why didn’t you state in the guaranty 
when you Grew it, if time was supposed to be of the es- 
sence, time is of the essence, which has a meaning to all of 
us and which would put everybody on notice that we had 
better do [188] something before the time is up? 

The Witness: Well, it specifically says within ninety 
days after the declaration of default the Air Carrier will 
cause the afreraft to be duly and legally removed and ex- 
ported from Argentina. 

Now, perhaps I should have added, time is of the essence, 
but it certainly was understood and agreed that we weren’t 
going to let too much time go by before trying to do some- 
thing about protecting the seller in this case or the finance 
company. & 


[199] Q. Now, directing your attention to the ninety days 
set forth in Plaintiff’s Exhibit 3-C, and also directing 
your attention to 3-B, is there any comparable ninety-day 
period within which the Government had an option with 
respect to the lease-purchase plane? A. There is no option 
on the lease-purchase plane. 

Q. Yet the period within which to cause the removal 
of the plane, the third plane, the lease-purchase plane was, 
nevertheless, ninety days? A. It was nevertheless ninety 
days because this was what we had given him on the first 
two planes. 
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Q. Now, did there come a time, Mr. Smith, when Trans- 
continental fell behind in the payments under the notes 
on the first two planes and the lease-purchase agreement 
on the third? A. Yes, it was in the spring and summer of 
1959, [200] Transcontinental were behind in their pay- 
ments. 

Q. And what happened as a result of that, if you know? 
A. Well, to my knowledge, Mr. Carnicero and Mr. Smith 
and Mr. Bellomy, and I was in on the fringes of it from 
time to time, were discussing what was going to happen 
with respect to the situation, and at one time, late in the 
summer of 1959, Mr. Carnicero—well, they had been dis- 
cussing the fact that there was going to be a government 
subsidy, so that they could pay the whole thing off, or 
some sort of a government bank loan through Banco In- 
dustriale. 

Q. Who is ‘‘they,”” Mr. Smith? Who is ‘‘they’’? A. 
These discussions were with Mr. Carnicero and ‘‘they’’ 
is Transcontinental, as far as getting the subsidy and the 
loans are concerned. 

Late in the summer of 1959, Mr. Carnicero actually fur- 
ished me, I believe, with a form of a presidential decree 
that he had helped work out, I suppose, or at least he said 
he had, on behalf of Transcontinental, with respect to fi- 
nancing through the Banco Industriale of two Britannias, 
large British passenger aircraft. They were going to put 
them in service between Buenos Aires and New York. He 
said this was what he was working on. 

Well, although they were behind, of course, there was 
anticipation of perhaps getting paid off in full and not 
[201-205] having to wait out the rest of the contract. So 
it rocked along that way until about mid-October of 1959, 
when I was instructed by both Mr. L. B. Smith and Mr. 
Carnicero to—well, first the idea was that we would put the 
government on notice as to the defaults, and the idea of 
that was, as explained to me by Mr. Carnicero, that this 
would help expedite perhaps the granting of the subsidy. 
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So as a*result of these conversations that I actually had 
in mid-October with Mr. Carnicero, and I think a couple 
weeks latdr there was discussion between Mr. Smith and 
Mr. Carnicero back and forth as to what should be done— 
I was instructed by both Mr. Carnicero and Mr. Smith 
what they had agreed upon and instructed to draw up 
documents’ with respect to rescheduling the payments for 
January, seginning in January, and also a letter to the 
Director of Registration or whatever it is down at the 
Civil Aeronautics Administration— 

Q. Where? A. —in Argentine, and also the idea was to 
reduce both the government’s time from ninety days to 
thirty days, as well as the guaranty time from ninety 
days to thirty days. 


[208] By,Mr. Kiernan: 


Q. May @ show you Plaintiff’s Exhibit 13 for identifica- 
tion. Does that refresh your recollection? A. This is a 
memorandum that I made on October 16th, 1959 of a tele- 
phone conyersation with Mr. Carnicero in which he advised 
me that he had been talking to Mr. L. B. Smith and that 
Mr. Smith was agreeable that we put on—put the govern- 
ment on natice of the default, that 90 days would start with 
this letter, and that beginning in January, as long as they 
paid, the time would be reduced to 30 days, and I have a 
note here about Air Carrier Service guaranteeing. 

That refreshes my recollection as to the conversation 
at that tinf. Those were the beginnings of the leading up 
to the finalization of the refinancing agreement. 

The Court: What date was this? 

The Wifpess: October 16, 1959. 


By Mr. Kiernan: 


Q. Now, thereafter did you have a conversation with 
Mr. L. B. Smith, on this subject? A. Yes, I had a con- 
versation with him and Mr. Carnicero at a later date 
about—October, something like that, two weeks later. 
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Q. Can you recall the details of that conversation? 

Let me ask you, did you make a memorandum of that 
conversation with Mr. Smith, at the time? [209] A. I did. 

Q. Would the memorandum refresh your recollection of 
what that conversation was? A. It would assist me. 

Q. Would you examine Plaintiff’s Exhibit 14 and see if 
that refreshes your recollection of that conversation with 
Mr. L. B. Smith? A. This was a conversation I had on 
October 30, 1959 with Mr. L. B. Smith at Miami and with 
Mr. Carnicero, where we finally understood that we would 
reschedule the payments beginning in January because it 
would bring the last plane up to date and I was to modify 
the 90 days to 30 days in both the guarantee and the mort- 
gage instrument, and if they didn’t start the payments in 
January, then the 90 days was off. 

In other words, it would have been consumed. 

That was the gist of the conversation that I had during 
that period of time. 

Thereupon, I was instructed to prepare the necessary 
documents to reflect the arrangements between Mr. Smith 
and Mr. Carnicero. 

Q. And did you prepare such a document to effect the 
resolution of this problem? A. I did. 


s s s s s * . * * e 
[294] By Mr. Kiernan: 


Q. Had Air Carrier Service Corporation prior to October 
3th ever raised a question regarding the 90-day period in 
its guarantee? A. No, it had not. 

Q. Was this was the first occasion? A. This was the 
first occasion. 

Q. Now, following the receipt of the letter of October 
13, what happened? A. It is my memory that I had either 
another communication or conversation with Mr. Carnicero 
a few days later. The next day I believe it was. 

The Deputy Clerk: Plaintiff’s Exhibit No. 46 marked 
for identification. 


(Plaintiff’s Exhibit No. 46 was marked for identification.) 
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By, Mr. Kiernan: 


Q. Did you make a memorandum of that conference with 
Mr. Carnivero? A. Yes. I made a memorandum contempo- 
raneously with talking to him. 

Q. Would that refresh your recollection with respect to 
the conference? A. This is a conversation that I had with 
Mr. Carnicero on October 17th, 1960 at 8:00 o’clock, ap- 
parently he called me at the office, he worked late and I 
worked late, we both knew [295] that, and he was referring 
to the letter he had written me on October 13th about the 
90-day buginess, and he wanted me to get the FAA numbers 
for the three planes in order that they might be ferried 
out of Argentina as U. S. aircraft. 

And he said that he would do exactly what Air Carrier 
is legally obligated to do at that time, and he goes on to 
talk aboug we are going to furnish the certificate of the 
Argentine CAA, they have grounded all Aerodex engines, 
he is going to Argentina tomorrow. That has reference to 
the rhubarb that started up in I believe August and Sep- 
tember concerning claims about defective engines that had 
been supplied by Aerodex Company, a related company 
tthrough L. B. Smith Aircraft and these were the matters 
that were pending at that time. 

And we were talking about the engine claims at the 
same time, 

Q. Were they the engines on the three aircraft involved 
in this cage? A. Oh, no, these were what they call turn- 
around engines. 

The Deputy Clerk: Plaintiff’s Exhibit No. 47 marked for 
identification. 

(Plaintiff’s Exhibit No. 47 was marked for identification.) 

Mr. Maffiden: Mr. Smith has read the first half of this 
short mem, and I wish— 

The Witness: Well, I was going to say that the memo 
[296] also has a reference to a conversation the next day. 

Mr. Kiernan: I offer in evidence the Exhibit 46 for 
identification. 
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The Court: Any objection? 

Mr. Madden: No objection. 

The Court: Admitted: 

The Deputy Clerk: Plaintiff’s Exhibit 46 received into 
evidence. 


(Plaintiff’s Exhibit No. 46 was received into evidence.) 


The Court: Let me see that and read it before you start 
on something else. 


(Brief pause) 


The Court: If we are getting down to what may be the 
crux of this case at this time, Mr. Smith, your note one 
here says: Let Carnicero know what our position is in 
regard to 90 days. 

Is that what he asked you on October 17th? 

The Witness: Yes, sir. 

The Court: What did you say your position was? 

The Witness: I told him that his 90 days had begun to 
run as of October 11th, 1960. 

The Court: In other words, you were telling him that his 
90-day period ran concurrently with the Argentine Govern- 
ment’s 90-day period; is that right? 

The Witness: Yes, sir. but that only applied in [297] 
effect to two airplanes, the Government only had an option 
on two planes, the third plane there wasn’t any option on 
the third plane. 

The Court: All right. But as to those two planes any- 
way his time ran concurrently, that was your position, 
right? 

The Witness: That was the beginning of the time when 
he was supposed to cause the planes to be removed from 
Argentina or follow the other two, the second two steps 
of the guarantee, he was to cause these things to start in 
motion to expedite the Government’s decision whether to 
take over on those two aircraft, to get cooperation of Trans- 
continental to de-register the aircraft to get export licenses 
if required, and these are the things he was obligated in 
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my understanding of the original implication of the guar- 
antee to start the motion on his part within those 90 days. 

The Court: All right. 

Then you were to get FAA numbers for the three planes. 

The Witness: Yes, sir. 

The Court: What did that involve and what was the 
purpose of it? 

The Witness: Well, in order for the planes to leave 
Argentina—this is my understanding—in order for the 
planes to leave Argentina as U. S. aircraft, the Argentine 
registration had to be cancelled, then at the same time 
U. S. registration numbers had to be assigned to those 
aircraf{ so they could be [298] flown then or ferried from 
Argentina as U. S. aircraft or ferried out of Argentina as 
U. S. aircraft. 

And the way we have done this in the past, we have com- 
municated with the Federal Aviation Administration in 
this country, asked for the assignment of the numbers and 
we pay $10.00 for the reservation of a number, that is how 
you do it. 

The Court: Did you do it? 

The Witness: Yes, sir. 

The Court: And you got three numbers, did you? 

The Witness: Yes, sir, at a later time, not right at that 
time. I started in on it. 


* * * * * ° * * e 


* 
[302] c. On Plaintiff’s Exhbit 46 did you have a con- 
ference with Mr. Carnicero or phone conversation with 
“A Carnicero on the 18th, 1960, October? .A. Yes, I did. 
Wiket was the nature and what was said at that time? 

A. Set he at that time told me that he would need a 
power of attorney to remove the aircraft from Argentina. 
That’s all he said really. 

The Court: Wait a minute. Power of attorney to do 
what? 

The Witness: He did not say. He said to remove the 
aircraft, that’s all he said, just a power of attorney to 
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remove the aircraft. No details about it, you know. And 
he went on to talk about bringing two planes out and keep- 
ing the [303] third plane that would be paid off by the 
Government. 

And then we got to talking again about the engine busi- 
ness and he said he would agree to have the Federal 
Aviation Administrator representative in Lima, a man by 
the name of Mr. King, I believe, and that’s what it says, 
King in Lima, to act as arbitrator in connection with the 
engine claim. 

I had also written on here to check on the Geneva Con- 
vention about the necessity of having a power of attorney 
to remove the aircraft from Argentina. 

These were my notes of my conversation with him on 
October 18th, that day, and then the next day I got his 
letter confirming the conversation of a prior day of Octo- 
ber 17th. 


By Mr. Kiernan: 


Q. Do you recall whether you made any response to the 


request for the power of attorney in the course of that 
conversation? A. I think my response was at that time— 
my memory is that I told him I didn’t see why he needed 
a power of attorney from us. 


(311] Q. I show you Plaintiff’s Exhibit No. 55 and ask 
you if that would refresh your recollection? A. This is a 
memorandum which I made on December 14th, 1960 as a 
result of a conversation with Mr. Carnicero who called 
me to tell me that the Argentine Government had denied 
the request for cancellation of registration and that Trans- 
continental can sue Aviation Credit Corporation because— 
that is on the engine claim—hecause the assignment is 
with recourse against L. B. Smith Aircraft Corporation. 

In other words, that is what he was telling me that day. 

Mr. Kiernan: I would like to offer in evidence Plaintiff’s 
Exhibit 55 for identification. 
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The A art: Any objection? 

Mr. Madden: No objection. 

The Court: Admitted. 

The Deputy Clerk: Plaintiff’s Exhibit 55 received into 
evidence. 


(Plaintiff’s Exhibit No. 55 was received into evidence.) 
The Court: Let me see that. 
(B sief pause) 


The Court: Well, these two things are entirely separate, 
are they not? 

The Witness: Which ones, sir? 
[312] Yes, they are but— 

The Court: One refers to the aircraft and the other 
refers to the engine situation, does it not? 

The Witness: Yes, sir. 

The Court: All right. 


By Mr. Kiernan: 


Q. Were there further conversations or conferences with 
Mr. Carnicero that you know of that you recall? A. My 
recollection is I had another conference either with him the 
same gay or the next day. 

Q. Did you make a memorandum of that conference? A. 
Yes, I did. 

Q. At the time? A. At the time. 

Q. I show you Plaintiff's Exhibit 56 and ask you if that 
refreshes your recollection? A. Well, this is another con- 
ference of December 14th, 1960 with Mr. Carnicero involv- 
ing feur matters discussed which are numbered in my 
handwriting. 

Q. Will you direct your attention to the matter that is 
involved in this law suit and tell us if you recall from that 
what was said? A. Well, Item No. 3 on my notation says 
that he will receive a letter from the Argentine Govern- 
ment cejecting the notification which he had advised me 
carlicr in the day that [313] they had done so. 
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Then Item No. 4 says that he will send the planes to 
Montevideo and he wanted the registration numbers but 
one of the aircraft was to remain there, and he is going 
to Miami, to stay at the Surf Club on Monday. Then he is 
going back to Buenos Aires on January 3rd, so he said, 
and the rest of it all has to do with the engine claim about 
starting suit in Miami and so on and so forth. 


[319] By Mr. Kiernan: 


Q. Mr. Smith, when we recessed, you were discussing a 
conference held on January 4th, 1961. Up to that time had 
anybody on behalf of Air Carrier Service Corporation 
told you that Air Carrier was no longer on the guarantee? 
A. No, they had not. 

Q. Was there anything mentioned to that effect at the con- 
ference on January 4th? A. Yes, at both the conference 
of January 4th and 5th where we were having discussions, 
the first conference with Mr. Carnicero and Mr. Smith and 
myself and the conference the next day, Mr. Carnicero 
told me that, as far as he was concerned, Air Carrier was 
no longer responsible under the guarantee, because Air 
Carrier had not agreed to the refinancing agreement. And 
he said that they were off the guarantee at that time. 

Q. Now, did you thereafter and up to those meetings 
that you referred to in January, had Mr. Carnicero ad- 
vised you or anyone else in connection with L. B. Smith 
Aircraft or Aviation Credit of the existence of any en- 
cumbrances or liens or mortgages on any of the aircraft? 
A. Well, no, except for the two mortgages of L. B. [320] 
Smith Aircraft on the first two planes. He never said 
anything about any other liens or encumbrances on the 
three aircraft. 

Q. Did you learn whether or not there had been placed 
any other liens or encumbrances on these aircraft? <A. Yes, 
I subsequently learned that Banco Industrial had placed 


liens on the first two aircraft to the extent of second, third, 
and firth mortgages in November of 1958 to a rather 
substantial sum in the neighborhood of twenty-four, twenty- 
five m@lion pesos. 

Q. When did you learn this? A. I learned this in the 
course ,of the bankruptcy proceedings in Argentina. 

Q. When did they commence? A. They commenced some- 
time in 1962. 

Q. Now, between the defaults in May of 1960 and the 
1962 notice, had anyone from Air Carrier Service Corpo- 
ration, and particularly Mr. Carnicero, notified you of 
these liens? A. At no time. We learned this ourselves. 


[327] ¥Q. In reference to Plaintiff’s Exhibit 63, your [328] 
letter of January 25th, 1961, when was it decided, if you 
know, that Aviation Credit would not accept the planes in 
return? A. It was between the period of January 4th and 
about January the 16th, in that area. 

Q. Were you advised of that decision yourself? A. Oh, 
yes. 

Q. Were you instructed thereupon to write this letter? 
A. I was instructed thereupon to write that letter, yes. 

Q. Did you make a memorandum of that? A. I did. 

Q. At or about the time? <A. Right. 

Q. I°show you Plaintiff’s Exhibit 62 for Identification 
and ask you if you can identify that. A. This is a memo- 
randum of conversations I had with Mr. L. B. Smith at 
Miami on January 24th, 1961, and also the next day with 
Mr. Carnicero on January 25th, 1961, at which time I 
passed on to him the decision of Mr. Smith. 

Mr. Kiernan: I would like to offer that in evidence, 
Your Honor. 

The Court: Any objection? 

Mr. Madden: No objection. 

[329] gThe Court: It will be admitted. 
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By Mr. Kiernan: 


Q. I show you Plaintiff’s Exhibit 64 for Identification 
and ask you if you can identify that document, please. A. 
This is a letter dated February 17, 1961, written to me on 
Air Carrier Service stationery by and on behalf of Air 
Carrier by Mr. B. F. Brundred, Jr., vice president. 

This letter is in reply to my letter of January 25th and 
it states emphatically or says: 

“In view of the alterations in the original agreements, 
Air Carrier has been completely discharged of all liability 
under the respective guarantees. Air Carrier, therefore, 
has no obligation to provide for the return of the aircraft 
or to pay the balance.’’ 

(330] Mr. Madden: In all fairness, will you please read 
the next word. The next word is ‘‘Notwithstanding.”’ 

The Witness: The next paragraph is ‘‘Notwithstand- 
ing.’’ 

The Court: Read the whole paragraph. 

The Witness: (Reading) 

*‘Notwithstanding this, Air Carrier Service Corporation 
has been and is now still willing to assist Aviation Credit 
Corporation to obtain the return of these aircraft. Up until 
January 10, 1961, it was impossible to be of any assistance 
because of the failure of Aviation Credit Corporation to 
file with the Argentine Government the assignments from 
L. B. Smith Aircraft Corporation to Aviation Credit Cor- 
poration. The filing of the assignments on January 10, 
1961, now makes it possible for the option period granted 
to the Argentine Government to begin to run from the 
date of notice to be given by Aviation Credit Corporation. 

“If we are to assist you in securing the return of these 
aircraft, it will be necessary that Aviation Credit Corpora- 
tion furnish Air Carrier Service Corporation with a power 
of attorney to represent Aviation Credit Corporation in 
dealings with the Argentine Government, and with proof 
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that the Federal Aviation Agency has provided for the 
United [331] States registry of these aircraft.’’ 


By Mr. Kiernan: 


Q. Is that the first written request for power of attorney? 
A. Yes, this is the first written request, yes, sir. 


° * * * * * e ° * 2 


The Witness: Let me just check my memory on that. 
There was a letter from Mr. Shaw on November 18th, I 
believe. I don’t know whether that mentioned a power of 
attorney or not. That confirmed the conversation he had 
with me I just wanted to check that before I sat with 
my answer. 


By Mr. Kiernan: 


Q. I show you Plaintiff’s Exhibit 54 and ask you to 
glance through that. A. Yes, I stand by my prior answer. 
And, of course, [332] this is a letter to me, advised been 


retained in connection with the engine claims, too, to file 
suit. But that was the first written request for power of 
attorney statement. 


[333] By the Court: 


Q. I take it, Mr. Smith, that after the 24th you were not 
interested in any way in cooperating to get these aircraft 
back, is that correct? A. Well, no, sir, Your Honor. We 
felt at the time that he had been given ample time. This 
thing lead been rocking along for quite some time on de- 
faults in payments. We had cooperated to the extent of 
rescheguling the payments in January, giving them every 
opportunity to try to get a government subsidy, and we 
felt that we had just about cooperated to the enth of our 
degree. And here we are also faced with a two million 
dollar lawsuit in connection with an engine claim which 
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he was threatening to bring and offset against the pur- 
chase price of the aircraft. As a matter of fact, he had 
said if the planes were moved over to Montevideo they 
would even attach them over there. This was a situation 
with which I was faced on behalf of my client, and we didn’t 
feel that we should be obliged to [334] give him a power 
of attorney and then allow that to be used in Argentina 
and subject ourselves to a possibility of having the suit 
brought in Argentina instead of in this country. 

I couldn’t visualize myself necessarily trying a claim re- 
garding allegedly defective engines in Argentina. 

So we didn’t feel that we should be required to give him 
a power of attorney. 

Now, he never did say in detail what kind of power of 
attorney he wanted. He just mentioned it in passing early 
in October when I wrote the first notice, and then it was 
mentioned again at the January 2nd conference in Miami, 
where he asked to be appointed an agent, and that was 
really the last time the power of attorney was ever men- 
tioned, because by the time we got to the January 4th and 
5th conferences, he said he was off the guarantee, that he 
had been advised by his counsel that he was off the 
guarantee. So there we were stuck with that situation at 
the time. 

Q. But the fact remains that on the 24th of January, 
1961, in your note, you said simply and starkly and with 
finality, ‘‘We don’t want the planes back.’’ A. At that time. 
That is when we decided that we didn’t want the planes 
back. 

Q. And you didn’t want them back because they had no 
value, isn’t that right? A. No, sir, that is not necessarily 
true. We could [335] still have gotten something out of 
those planes. 

Q. One of them sold for less than a thousand dollars, 
didn’t it?’ A. No, not for less than a thousand. That is 
$17,000. One of them was cannibalized by that time, Your 


Honor. At any time that Air Carrier had wanted to take 
our positjon by paying the current payments—now this is 
before bankruptcy— 

Q. Bef$re you go any further, I thought I remembered 
it, one plane you got credit for $868.57. A. That was a 
cannibalized plane. 

Q. That was a plane, wasn’t it? A. Yes, sir, but that is 
seven years later, or longer, 1968. 

Q. Is that when it was actually sold? A. Yes, sir. 

Q. What were they doing in the meantime? A. They 
were all ander the jurisdiction of the bankruptcy court. 

Q. Were they being operated? A. I think two of them 
were, yes, sir. They were under lease, I believe, from 
the bankrupt, or under the auspices of the bankrupt. 

Now Banco Industrial was the trustee in bankruptcy, 
because they were the largest creditor. 

Q. All right. [336] A. We were talking about 1960 
and 1961. 

Q. What were they worth then? A. I am not in a posi- 
tion to tell you, probably Mr. Bellomy can tell you, but 
we sold some in late ’59 and ’60 and ’61, because by that 
time the U. S. market was not fruitful. There is no 
question about that. We still could get rid of those 
planes and use them and come out to some degree. 

We were willing to take them back if we were forced to 
take them back. There isn’t any question about that. We 
would have taken them back if he would have delivered 
them to us. 

Q. All right. A. But there came a point when our situa- 
tion was exhausted. 


e « ° e e e . e ° e 


[367] And T ask you whether or not, during your deposi- 
tion, on page 50, you weren’t asked the following question: 


“‘You were subsequently asked by Dynalectron to fur- 
nish them a power of attorney so that they could act in 
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L. B. Smith’s shoes to attempt to bring out the aircraft as 
assignee or power of attorney from the mortgagee, were 
you not? 

“‘Answer. That is my recollection. 

‘‘Question. And you refused to give them power of at- 
torney? 

‘‘Answer. One thing they asked for was the U. S. regis- 
tration numbers, which we gave them. And our position 
was that they didn’t need a power of attorney, because 
Transcontinental itself at one time before the deluge fell 
in—there was never any contemplation that Air Carrier 
Service Corporation needed a darn thing to move these air- 
craft because the deal was that Transcontinental could can- 
cel the registration and could export the aircraft and could 
do all this. 

‘*Question. And then you got a letter from [368] Dyna- 
lectron saying that they felt they needed a power of 
attorney? 

‘Answer. And we didn’t give it to them. 

‘*Question. And refused to give it to them? 

“‘Answer. That’s right. They asked for more than 
that.’’ 


[369] Q. What inquiry did you make into the Geneva 
Mortgage Convention and the Argentine law on this sub- 
ject and when, Mr. Smith? A. Well, I didn’t make any 
inquiry during this particular period of time, because I 
felt that it was incumbent upon Mr. Carnicero, the Air Car- 
rier, to tell us specifically what he needed in order to com- 
ply with the guarantee. 

Q. And he did so. A. One of the things he asked for 
was the aircraft registration numbers. We got those. 
And that is about it, plus the power of attorney. But most 
of the time what he was talking about was the fact that 
we hadn’t given proper notice. [370] And then we got 
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down to the point where he said he was discharged from 
the guarantee. But he never actually asked us or told us 
what he required down there. I didn’t think it was in- 
cumbent gpon us to find out what was necessary for him 
to perfor 

Q. He % ld you three or four days after your notice 
letter that you didn’t sign it with L. B. Smith Company, 
didn’t he? A. He said that there may be a question arise 
in Argentina about the fact that the letter of October the 
11th of 1960 was written by the wrong party, which I 
took and said I believe that I was still correct, that the 
fact of t!® matter was that both parties are mentioned in 
there, L. 98. Smith Aircraft Corporation is mentioned in 
the letter. The request is on behalf of L. B. Smith Air- 
craft Corporation and Aviation Credit. 

Q. But it is not signed by L. B. Smith Aircraft Corpora- 
tion, is it? A. Nevertheless, in the last paragraph the re- 
quest is on behalf of L. B. Smith Aircraft Corporation 
and Aviation Credit. 

Q. They are mentioned in the letter, aren’t they? A. 
Right. 

Q. And the extension agreement and a lot of other 
things are mentioned, but it is not signed by them, and 
[371] Miss Nin wrote you three or four days later and 
said it is our understanding that the notice can only be 
given by L. B. Smith, would you take care of it. And you 
never made a move to take care of it, did you, until the 
recording of the assignment exactly 90 days later on Janu- 
ary 10th when you claim everything was forfeited, isn’t 
that correct? A. Well, we started in on the recording of 
the assig¢® nents in December. 

Q. As i matter of fact, you hired an attorney in late 
December, didn’t you; you sent him a power of attorney, 
didn’t you? A. Well, it was early in December. 

Q. ANGight, early in December. So you had somebody 
sitting in Buenos Aires with a power of attorney in De- 
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cember, didn’t you, well before the 90 days ran out? A. 
Merely for the purpose of recording assignments. That 
is all it was for. 

Q. But he was an attorney, a lawyer there, it wasn’t 
somebody that you were afraid would spin you around, 
was it? 


(No answer.) 


Q. Now, Mr. Smith, you have said you really did your 
part, you got them the FAA numbers, didn’t you? A. We 
made inquiry as to the FAA numbers and set them up for 
reservation, yes. 

[372] Q. But you never reserved them, did you? A. 
Well, we didn’t reserve them because it never came to 
fruition. 

Q. Right. A. So what was the point of reserving them 
if it never came to fruition. 

Q. And when you were supposed to be getting these, 
you knew it would never come to fruition, didn’t you, and 
you never paid the ten dollars to reserve them; and when 
your man, Mr. Miller, asked you shall we go ahead and 
pay the ten dollars, you never answered him, did you? 
A. If you will notice in one of my letters to Mr. Carnicero, 
I told him what the numbers were and we would register 
them. If he had agreed to bring the planes back, we would 
have registered them. 

Q. That isn’t what your letter said at all to Mr. Car- 
nicero. It said, ‘“We have reserved them.’”? And you 
have been relying on that ever since as your having done 
your part in this deal and even that little part, which isn’t 
your part, I suggest, you didn’t even do, did you? 

Well, then, I take it you admit that you never registered 
those numbers or reserved them? A. I think they were 
reserved. 
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The Court: Are you talking about reserved or reg- 

istered? » 
[373] The Witness: Reserved. It is a reservation proc- 
ess, Your Honor. You go to the FAA and get the numbers 
and you pay ten dollars in order to keep the numbers open. 
That is all. That is very simple to me. 

The Court: Wait a minute. Mr. Madden has been using 
both worgis interchangeably, and let’s not have the con- 
fusion. 

The Witness: You couldn’t actually register the planes 
until they were deregistered in Argentina. There wasn’t 
any point of reserving the numbers as a final thing of 
actually reserving them, but they were there in a status so 
that we could put down our ten dollars and they would 
be sitting there. That was a very simple thing. 


By Mr. Madden: 


Q. Unless somebody came in and paid their ten dollars 
first andffreserved them, isn’t that correct? A. I doubt if 
they worgd have assigned them to somebody else. 


Q. In other words, my point is this wasn’t a very big, 
significant act you did as your part of this cooperation, 
was it? 


[377] Q. ‘““Why was it you didn’t give them the power 
that they asked for? 

“‘Answer: Well, my recollection is, the reason for not 
giving it to them was because they didn’t need it. 

“Question: That was your legal opinion? 

“Answer: That was my reason for it, that is right. And 
besides, if I recall right, this was all after the time tran- 
spired, if I remember correctly, or maybe it hadn’t. Iam 
just trying to remember. I think the time had transpired 
for them to actually bring the aircraft out by then. 
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[S78] ‘Question: You mean their 90 days were up? 

**Answer: The 90 days plus the additional time was up 
for Air Carrier to operate under the guarantees. So then 
there was the question of the debt that was due. I am not 
sure of these.’’ 


The Court: Now your question is what? 
By Mr. Madden: 


Q. Were you asked those questions and did you give 
those answers in 1964? A. Well, yes, I did, obviously, 
according to this transcript. 


(381] Q. And you never received an answer to your offi- 
cial detailed default letter to the Argentine Government, 
notice of default dated October 11th, did you? A. No, I 
did not. 

Q. And you never sent any follow-up whatsoever to the 
Argentine Government, did you? A. No. 

Q. You just waited until that 90 days from the date you 
mailed the letter from here ran out, didn’t you? A. That 
is correct. 

Q. Now, you testified yesterday that when Mr. Carnicero 
was asking you about a power of attorney and for a power 
of attorney, that you didn’t know why he wanted it, you 
(382] didn’t have any idea why he would want such a 
thing? A. No, I didn’t say that. I said he said he wanted 
a power of attorney to remove the aircraft and as far as I 
knew, a power of attorney as such was not required. 

I didn’t know exactly wnat was required in Argentina, 
but I knew that—I didn’t think that a power of attorney 
was required from the creditor to remove the aircraft be- 
cause the original idea was that Transcontinental would be 
the party to remove the aircraft. 

He knew some things that I didn’t know at the time 
and I subsequently found out and that was the fact that 
Banco’s mortgages put on the planes back in November of 
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58, so actually there couldn’t have been a removal of the 
plane. 

A power of attorney wouldn’t have done them any good 
in the fir.t place or even a consent. 

He also was aware at that time, which is something we 
weren’t aware of, that he had gotten the two constellations 
out for Palitomnia Eastern just the year before, in the 
latter part of ’59, but they had been de-registered and 
taken out of the country with the pure consent from Cali- 
fornia Eastern, the lease purchaser, lessor of the lease 
purchase agreement, and from Lockheed Aircraft, who 
merely gave a letter of consent, who was the mortgagee. 

He knew how that was done, yet he never said to us 

any of these things. 
[383] And those letters of consent had to be in the 
hands afoebods that had power to perform a juridical 
act in Banos Aires and file them properly, didn’t they? 
A. That {ts not correct. That is not correct. 

It was"a pure letter written on the stationery of the 
parties, purely consenting and had to be authenticated 
right here, it could be authenticated right here in Wash- 
ington. 

It didn’t have to be in the hands of anything. It could 
have been given to Transcontinental and there would have 
been no problem. 

But what happened was that there was, unbeknownst to 
us at the time, there was a Banco’s mortgage on those 
planes, on the first two planes. 

Q. And your testimony yesterday was that if he had 
ever said consent rather than power of attorney or agency, 
you would have flooded him with consents? A. No; if he 
would have merely asked us to write a letter of consent, we 
would have done so, believe me. 

o * ° e e e e e ° e 
[390] @. Now, at the conference on January 2nd in 
Miami, where Mr. Zambrana, Mr. Miller, Mr. L. B. Smith 
and Mr. Bellomy met with Mr. Carnicero, Mr. Carnicero 
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made it very clear at that conference precisely what he 
wanted a power of attorney or agency for, didn’t he? A. 
Well, my recollection was that he wanted an agency in 
order to foreclose on the aircraft. That is my memory of 
the report that Mr. Bellomy made to me. 


e e a * . . . * * * 


[395] My question is this, Mr. Smith: You were the only 
attorney in this case, were you not, through the time it was 
assigned to Brackley Shaw when the engine claim came up? 
You were the only attorney in this case when the notices 
came up? <A. That is correct. 

Q. And you had worked a considerable amount as George 
Carnicero’s attorney prior to this transaction, hadn’t you? 
[396] A. No. It had been some years that I had worked 
for him and it was purely on corporate matters. 

I couldn’t obviously—whenever there was any conflict 
between L. B. Smith’s work and his office, I couldn’t handle 
that. 

I have forgotten exactly when our relations as attorney 
ended, but I really didn’t do a whole lot of work. 

I handled a merger for him, which is really my expertise 
field, and I handled, I think, one contract between Air Car- 
rier Supply or Air Carrier Service and a Japanese firm; 
but this was earlier than the period we are talking about. 

Q. Well, you handled the formation of Carmas Supply 
in 1952? A. No, I don’t recall incorporating that company ; 
no, sir. 

Q. Did you do any work with relation to it for Mr. 
Carnicero? A. I don’t remember doing any work for that. 

Mr. Carnicero was with Air Carrier Service Corp. and 
they were dealing back and forth between Mr. Smith and 
Mr. Carnicero as early as ’54, maybe earlier. 

Q. You don’t mean— A. 1954. 

Q. You don’t mean that Mr. Smith was involved in all 
of these things you worked for Mr. Carnicero on? [397] 
A. No. I got to know Mr. Carnicero through that. He 
was with Air Carrier Service Corp. solely at that time. 
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There came a time when California Eastern Aviation 
acquired Air Carrier Service Corp., acquired the interest 
of Mr.gCarnicero and Mr. Brinkerhoff. 

Q. And you handled that? A. I handled the acquisition, 
which was a reorganization proposition. 


[398] °Q. But Mr. Jordan notified Mr. Carnicero that he 
[399] knew all about this bank loan, didn’t he? A. He 
knew about a bank loan doesn’t necessarily mean that 
there is a mortgage taken on the aircraft. 


* * * * * * * i * * 


[411] . Well, you see, whenever there was a time sale by 
L. B. Smith Aircraft Corp. they always discounted their 
paper.. That is how they got their working capital from 
Aviation Credit. They discounted their paper with Avia- 
tion Credit. 

Avistion Credit was set up specifically to handle aircraft 
paper. 

We had another financial corporation called Keystone 
Acceptance Corp. which handled financial paper for the 
other businesses that Mr. Smith had in the heavy construc- 
tion equipment. He was the largest distributor for heavy 
construction equipment in the world. We had Keystone do 
that. 

He rot into the aircraft business in the—in late °49, °50, 
in that area, and started in different facets of the aircraft 
business. 

So ke had an Aviation Credit Corp. since that time to 
finance paper and that is how L. B. Smith Aircraft Corp. 
got. itg working capital. 

Mr bdarnicero knew that that is how it was going to be 
done, he was familiar with that end of it. 


[418] | Did any of Mr. Carnicero’s companies act as agents, 
that is, as sales representatives or distributors for L. B. 
Smith Aircraft? A. Yes. There was a transaction about 
the time that wo had developed the CW-20T program. 
Mr. Carnicero wanted to be the representative of L. B. 


Smith Aircraft Corp. in Latin America for the sale of 
CW-20T kits and what later turned out to be super-kits for 
the conversions of C46 aircraft to CW-20T’s. 

It is my recollection that Air Carrier Supply Corp., 
which is another subsidiary, I think it was a wholly owned 
subsidiary of Air Carrier Service Corp., which was in turn 
a wholly owned subsidiary of California Eastern, it was 
[419] appointed as distributor in some countries in Latin 
America, I can’t tell you which, but it included Argentina 
and others, on a commission basis for any sales that were 
made in that area. 


°. ° . * ° 6 * * * * 


(422] The Court: Mr. Smith, let me ask you this. Is 
there any doubt in your mind that if L. B. Smith Aircraft, 
Aviation Credit and Air Carrier had begun to cooperate 
with each other with due diligence on January 10, ’61 to 
get those three aircraft out, was there any doubt in your 
mind they couldn’t have gotten them out within 90 days? 

The Witness: I don’t believe so, Your Honor, because 
of the Banco Industrial’s mortgages on them. They 
wouldn’t, I am sure, being a government bank, give up 
their position on the mortgage. 

The Court: Could you not have foreclosed under it 
within the 90— 

The Witness: Yes, sir, they could have been foreclosed, 
but it would not have been a friendly foreclosure because 
the Banco’s position and foreclosure proceedings, accord- 
ing to my knowledge, take some length of time. 

The Court: Could it have been done within the 90 day 
period? 

The Witness: No, sir, as far as I know it could [423] 
not have been. 

The Court: Did you make any effort to ascertain 
whether it could or couldn’t be done, from counsel down 
there? 

The Witness: I did, but I don’t know whether it was 
right at that time. 
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But actually, Your Honor, we would have assigned our 
positiom at any time to Mr. Carnicero if he paid. 

As I gaid, the object of the unconditional guarantee was 
to pay cs. We could assign our position to him. 

The Court: You have already testified that very shortly 
after thp 10th, if not before, you made up your mind you 
didn’t want the aircraft back, isn’t that right? 

The Witness: Well, that is because Mr. Carnicero told 
us he was off of the guarantee, sir. 

The Court: Well— 

The Witness: He said he was discharged from the guar- 
antee. 

The Court: If in fact he was off of the guarantee legally, 
that would be all the more reason for you to want the air- 
craft back, wouldn’t it? 

The Witness: Well, but my position was that he wasn’t 
off the guarantee. He was saying he was and I was saying 
he wasn’t. 

The Court: Well, you were both in fact taking two legal 
positions of very doubtfl validity, it seems to me. [424] 
You, that the 90 day period of Mr. Carnicero to return the 
aircraft was up on January 10, ’61; and they taking the 
very doubtful legal position that the obligation between the 
mortgagor and mortgagee had been changed in such a 
manner as to relieve the guarantor of liability. 

Now, you were both standing on those very dubious legal 
positions for sometime and to varying extents. But the 
fact of the matter is that you didn’t want the aircraft back, 
isn’t that so? 

The Witness: Up until 1961, up until about the middle 
of Janusry of 1961 my client was willing, sir, to take those 
planes back and we asked, for example, to take them back. 
We asked that they be returned in June, when the first 
act of default took place. 

The Court: June what? 

The Witness: June of 1960, when there was a first de- 
fault and the payments were made and we withdrew the 
notice. 
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We asked that they be returned in Octover of 1960. 

We were willing to take those planes back, Your Honor, 
if they were brought back to this country or removed from 
Argentina. 

The Court: But you would have been much happier to 
have gotten the guarantee and left them there? 

The Witness: Why, of course. I think as my [425] 
client said, he would rather have the money, but if he had 
to take the planes back he would. 

The Court: Is it not a fact that as of January ’61 none 
of the three aircraft were worth the balance due on them? 

The Witness: That is probably so, sir. 

The Court: All right. We will take a ten minute recess. 

Mr. Madden: Your Honor, may I ask one question? 

The Court: After recess. 


(Recess.) 


The Court: All right, Mr. Madden, you have one more 
question? 
Mr. Madden: Yes. 


Recross-Examination 


By Mr. Madden: 


Q. Mr. Smith, the Court’s question to you was, if there 
had been active cooperation between all of the parties 
could the airplanes have been gotten out within 90 days 
after January 10. 

And you said no, because of the Industrial Bank’s inter- 
est in these second, third, fourth mortgages? A. That is 
correct. Of course, we had been going along here for 
quite some time cooperating to the greatest extent, ex- 
tending the times, refinancing and continuing to do [426] 
all of this, and then here we are supposed to cooperate in 
January of ’61, when we are threatened with a lawsuit of 
over two million dollars. 

You know, we had gone a long to the extent we felt we 
should go along. 


e ° e ® e se e e ° e 
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[427] By Mr. Kiernan: 


Q. Mi. Smith, His Honor’s question assumes the co- 
operation of TSA, does it not? A. I thought he just asked 
for cooperating between L. B. Smith Aircraft, Aviation 
Credit and Air Carrier. 

But there would also have to be the cooperation of Trans- 
continental. 

Q. Did Mr. Carnicero ever advise you that Transconti- 
nental had filed any petition for de-registration or was 
prepar@ to do so? A. At one period of time he said that 
de-registration had been denied. I believe this was in 
December of 1960. In other words, he told me that de- 
registration on the three [428] aircraft had been denied 
and this, I believe, was in—well, I think it was in December. 

Lateron he told me he was going to get a letter to that 
effect, Lut we never saw the letter. 

Q. Did he ever tell you that Transcontinental had not in 
fact ever applied for de-registration of the planes? Did 
he ever tell you that? A. No. 

Q. Do you know whether they did in fact apply for de- 
registration? A. It is my understanding that there was 
never any formal petition for de-registration. 

Q. Without the cooperation of TSA could Air Carrier 
Service Corp. with a power of attorney consent or other- 
wise frgm L. B. Smith Aircraft and/or Aviation Credit 
and/or both, have effected or caused the removal of those 
three aircraft from Argentina? A. Not without the co- 
operation of Transcontinental. They had to be the ones 
who made the application for the de-registration. 

This was in the picture from the very inception, that this 
is the way it would be done. 


* ° ° « ° 


76 
[432] Eduardo M. Pasman 


called as a witness by the Plaintiff, having been duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Kiernan: 


Q. Dr. Pasman, would you please state your name 
slowly for the Reporter? A. Eduardo M. Pasman. 

Q. And where do you live, Dr. Pasman? A. Buenos 
Aires, Argentina. 

Q. And what is your occupation? A. I am a lawyer. 

Q. And how long have you practiced law? A. Since 40 
years ago. 

Q. And where do you practice? A. At the Buenos Aires 
Bar and also the province of Buenos Aires, different bars. 


{447] Q. Dr. Pasman, upon the basis of the provisions of 
the law that you have described for us, would you briefly 


describe how an Argentine national proceeds to register 
an aircraft with respect to which there is outstanding a 
mortgage in the hands of a United States citizen? Would 
you please describe how that plane would be registered in 
Argentine? A. He needs to apply in writing to the Argen- 
tine Register of Aircraft, showing him the purchase con- 
tract, the mortgage agreement, air worthiness certificate 
for bringing the plane into the country, and something 
demonstrating that the previous registration of the plane 
in a foreign country was cancelled, because there is no 
possibility of having a plane registered at the same time in 
two countries. 

Q. Would you describe on the basis of the same law the 
procedure that would be applied to cause the de-registra- 
tion of the same theoretical plane under the circumstances 
you have described? A. It is necessary for the owner of 
the plane to present application and something, a document 
demonstrating the consent of the mortgagee to the de- 
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registration. That [448] consent could be in the form of 
a letter or a note, duly notarized and authenticated. 

Q. Is a power of attorney required to cause the de- 
registration of the aircraft? A. It is not required. It suf- 
fices with a mere consent duly authenticated. 

It c4uld be de-registered with a power of attorney, of 
course,*but it is not necessary. 


* * * * * * > . * e 


[449] XQ. If there were other mortgages relating to this 
aircraf; on record in the Ministry of Aviation could the 
planes be caused to be de-registered without the consent of 
the second, third? A. No, it is necessary to have the con- 
sent of the other mortgagces. 

Q. And that would apply to any mortgagee of record? 
A. Any recorded mortgagee, yes. 

Q. Directing your attention to Plaintiff’s Exhibit 3-B, 
ean telt us are you familiar with that document? A. Yes, 
Iam. This is the lease purchase agreement. 

Q. Do you know of your own knowledge whether that 
document was filed in the Ministry of Aviation in Argen- 
tina? .A. Yes, it has been registered there, a copy. 

Q. Can you state how the de-registration of the plane 
covered by the lease purchase agreement in front of you 
would he caused to be de-registered in Argentina? A. 
Practically the same. It would be necessary for the pur- 
chaser to present an application and also present evidence 
of the consent of the vendor. 

Q. Would there by any necessity for a power of attor- 
ney? A. No, it would not be necessary. 


. * ° * * . * ° * e 


[462] .What documents would be required in order to de- 
register the planes in Argentina? A. An application from 
the owner of the plane and a note duly notarized from the 
first Mortgagee, duly authenticated and also a similar note 
from the second and third and fourth Mortgagee, in Argen- 
tina »wned by the Government Bank. 
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Q. By which parties should each of those documents be 
supplied? A. Well, by each of the interested parties, the 
application by the purchaser and the consent by the two 
Mortgagees. 

Q. Upon what law do you base that opinion, please? A. 
Well, there is no specific law about that, but nobody can 
waive the right of any other person, only the person, the 
interested party. Nobody can waive the right of the Bank 
but the Bank itself. And that’s the case also in connection 
with the first Mortgagee. 

The Court: Well, you say the application from the 
owner. I take it that you consider the owner under those 
circumstances to be Transcontinental; is that correct? 

The Witness: Yes, Your Honor. 

The Court: Then you say that there must be a consent 
in each of the mortgagees. Under the circumstances given 
here whom do you consider that the consent would have 
had to come [463] from as to the first Mortgage. 

The Witness: As to the first Mortgage, from the first 
Mortgagee. 

The Court: Yes, but you have a mortgage which has been 
assigned but hasn’t been recorded in Argentina? 

The Witness: The Recorded Mortgagee. 

The Court: Well then, in other words the consent would 
have been required from the Smith Company? 

The Witness: Yes, Your Honor. 


ad * ° ° © id * * * * 


[466] Q. Excuse me, Dr. Pasman, would you read, for 
the record, the way it is written in paragraph 7? A. Yes, 
sir. 

“In general, any document which may have legal sig- 
nificance or which may affect, or bear reference to, an air- 
craft.’” 

Q. Thank you. A. It’s not the language of the Argen- 
tine Code. 

The Court: That requires that document to be regis- 
tered; is that correct? 
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The Witness: Well, as it is translated here, it seems 
that any document shall be registered. 

The Court: Then would that include an assignment of 
a mortgage? 

The Witness: Oh, an assignment of a mortgage, yes, 
of course. 

The Court: All right. 


* * * * * * * * * e 


[470] Q. Was the October 11, 1960 letter addressed to the 
Argentine Government a valid notice under Argentine law 
to commence the running of the option period to the Argen- 
tine Government? 

Mr. Madden: Your Honor, I would like to object unless 
the question is filled out with the salient factors that it 
was signed by the Assignee. 

Mr. Kiernan: That is in the hypothetical. 

The Vourt: You can cover that on cross-examination. 

Mr. Madden: All right. 

The Court: Go ahead. 


The Witness: May you read, sir, that part in connection 
with the letter, not the question, but the paragraph. 


By Mr. Kiernan: 


[471] ,Q. By letter dated October 11, 1960, the Assignee 
notified Direccion General, et cetera of Argentina that the 
Argentine airline was in default and requested the Argen- 
tine offtials to notify counsel for the recorded mortgagee 
and its assignee.— <A. Well, that is enough. 

Q. Thank you. A. As it appears from that paragraph, 
the letter was also sent on behalf of the recorded mort- 
gagee, and so as regards the recorded mortgagee, my 
opinion is that that letter constituted a sufficient notice, 
and valid notice in connection with the recorded mortgagee. 

The Court: Does that mean that the Argentine Govern- 
ment would accept anybody’s letter saying they were mak- 
ing it on behalf of someone else? 

The Witness: Well, I cannot answer that question, Your 
Honor. The only thing I can say is that the recorded 
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mortgagee, on behalf of the recorded mortgagee notice 
was served to the interested party. Even if it was signed 
by the assignee, as worded there, that the Government 
notify in the first place the recorded mortgagee and also 
the assignee. 

The Court: Do you think then under that circumstance 
it was sufficient? 

The Witness: I think so, Your Honor. 


* a Ad * o s ° ° ad ° 


[476] What documents would be required to deregister 

the plane in Argentina? A. An application from the lessee 

and the consent of the lessor who has retained title. 
The Court: By the lessor you mean the Smith Company? 
The Witness: The seller; yes, sir. 


By Mr. Kiernan: 


Q. Is that answer based on the same provisions of law 
you cited before? A. Yes. 
Q. And your explanation is the same? [477] A. Yes. 


Q. By which parties should each of the aforesaid docu- 
ments be supplied? A. Well the same answer as I gave 
before to the other question, the same question in connec- 
tion with the purchaser. 

The Court: He has answered that. 


By Mr. Kiernan: 


Q. What documents would be required in order to cause 
the plane to be duly and legally removed and exported 
from Argentina? A. Provision of United States registra- 
tion and certificate of air worthiness by the United States. 

Q. By which parties should each of the aforesaid docu- 
ments be supplied A. By the lessor, who retained title 
and in which name the plane was going to be registered 
again. 

The Court: Where is this air worthiness certificate ob- 
tained from? 

The Witness: From an agency by the name of Federal 
Aviation. 
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The C$urt: That would have been obtained in Argen- 
tina? 

The Waitness: No, here in the United States. 

The Court: How would you get it when the airplane 
isn’t here? 

The Witness: They send inspectors to Argentina. 
[478-485] The Court: You mean they send an inspector 
all the way from the United States down to Argentina? 

The Witness: Yes, sir. 


° 

[489] d Now, Dr. Pasman, under the Power of Attorney 
which you did have, and may still have, could Transconti- 
nental have sued Aviation Credit or L. B. Smith by simply 
serving you in the engine claim in Buenos Aires? <A. It 
was very limited, only in connection with recordation of 
the assignments. 

Q. Is vour answer: No, they could not have done*that? 
A. They could not. 


e * * * * * * e e e 


[493] The Court: Doctor, I wish you would look at that 
Exhibit 42 again. (Exhibit handed to the witness) 

Do I understand you to say that, in your opinion, al- 
though insofar as documents properly registered in Argen- 
tina showed, the Smith Company was the Mortgagor, de- 
spite that, is it your opinion that that letter, Exhibit 42, 
would have been sufficient to have started the Government’s 
rights running for their 90-day option to pay for the air- 
planes or not, when it is received by the Aviation Credit 
Corporation, whom, so far as the Argentine Government 
knows, has no more interest in the aircraft than you did? 

The Witness: Yes, Your Honor. This letter was signed 
by Robert V. Smith— 

“The Court: As an officer of Aviation Credit Corporation? 

The Witness: As counsel for Aviation Credit Corpora- 
tion. 

In its last part it reads: ‘(It is respectfully requested 
that you notify the undersigned, as attorney for L. B. 


* * * * * * * e 
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Smith Aircraft Corporation and Aviation Credit Corpora- 
tion.’” 

So, it is quite clear that the letter was sent also on behalf 
of L. B. Smith Aircraft Corporation, and, that Mr. Smith, 
in signing it under the caption of Aviation Credit Corpo- 
ration, has made a mistake. 

[494] The Court: Has made a mistake? 

The Witness: I think so. 

The Court: And you think that if at the end of 90 days 
they had tried to take the aircraft out and the Argentine 
Government saying, ‘‘No, we have 90 days,”’ that legally 
they would have been estopped and it would be held that 
their 90 days had run under that notice, from somebody 
that they did not even know had an interest in the aircraft? 

The Witness: Well, the undersigned, as attorney for 
L. B. Smith Aircraft Corporation and Aviation Credit 
Corporation. So, the letter, even if it was signed as coun- 
sel for Aviation Credit Corporation, clearly said, also: 
On behalf of the L. B. Smith Corporation. 

The Court: Well, if he had signed a note that way, 
could you have held L. B. Smith on the note? 

The Witness: Well, that is a different thing. If a 
promissory note is signed— 

The Court: Legal is legal, is it not? 

The Witness: Yes; but I mean it is quite another thing. 
In a promissory note you are not going to put: This 
promissory note is signed on behalf of L. B. Smith Corpo- 
ration. 

The Court: But you are going to start the Government’s 
rights running on three aircraft, when it is signed by some- 
body that they do not even know. 

[495] And you say that that is all right under Argentine 
law? 

The Witness: Under Argentine law. It is not a question 
of law. 

There is no law which establishes which are the require- 
ments to making notices. Only the Code of Procedure is 
the regulating way of making notices. 
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The Court: All right. Without going through the entire 
thing, which is very long, in Exhibit 3-B, where is the 
provision that without the prior written consent of the 
Lessor, it will permit transfer or registration of the air- 
plane to any country other than Argentina? 

Mr. Medden: Section 28, Your Honor 

The Court: Doctor, Plaintiff’s Exhibit 3-B, which is the 
lease-purehase agreement, under Article 28 there, could 
anyone other than the Lessor consent to the de-registration 
of that airplane and the registration in another country? 

The Witness: No; the only one was the Lessor. But 
they want to make application to the Lessee, because the 
Lessee was recorded in the Registry as the purchaser under 
the retained title contract. 

The Cfart: Well, then, would it not be true that under 
the conti#i-t the Lessor was required, before the aircraft 
was removed from Argentine, by the terms of the con- 
tract, to give his consent to the registration in the United 
States? 

[496] The Witness: Give his consent to the registration 
in the United States? 

The Court: Yes. 

The Witness: Of course, the Lessor was the owner, and 
so the only one to request registration in the United States. 

Mr. Kiernan: Request what? 

The Witness: To request the registration. 

Mr. Kiernan: De-registration? 

The Witness: The. 

The Court: Now, under that provision, as well as the 
law, likewise, was he the only one who could, along with the 
Lessee, request de-registration? 

The Witness: Yes, sir: because the recorder—the Lessee 
was reco, led as the purchaser, with the retention of title. 
And the “essor was recorded there as having a lien. 

The Court: Well, now, you became Attorney-in-Fact for 
Aviation-Credit in December of 1960, is that right? 

The Witness: In December of 1960 or January 1961, our 
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law office received the Power of Attorney—limited Power 
of Attorney in order to record the assignments. 

The Court: Under that Power of Attorney, would you 
have had power to consent to the de-registration of all of 
these aircraft or any one of them? 

[497] The Witness: No, no. 

The Court: You had no such power? 

The Witness: We had no such power. 

The Court: Was your advice sought as to whether such 
a consent was needed? 

The Witness: I don’t think so. 

The Court: All right. 


[500] The Court: Doctor, there was one other thing that 
I wanted some information on: 

You testified that as to the first two aircraft, which had 
first, second, third and fourth mortgages on them, that in 
order to de-register them you had to have the consent of the 
first mortgagee, which was the Smith Company; and as to 


the second, third and fourth mortgagees, you had to have 
the [501] consent of the bank which held those; is that 
correct? 

The Witness: Yes, sir; yes, Your Honor. 

The Court: Now, if the bank had failed to give its con- 
sent, could the first mortgage have been foreclosed in order 
to wipe out their interest under Argentine law? 

The Witness: It could, yes. 

The Court: Who would have had to take the steps to 
foreclose the first mortgage? 

The Witness: Aviation Credit Corporation; it was the 
assigned mortgagee. 

The Court: Could it have done that prior to the regis- 
tration of its assignment? 

The Witness: No, sir. 

The Court: Then before registration it would have had 
to have been done by L. B. Smith Company; and after 
that, by Aviation Credit? 
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The Witness: Yes, Your Honor. 

The Court: From the time that it was decided to fore- 
close until foreclosure was effected, how long would it take 
under Argentine law and what steps would be necessary? 

The Witness: Well, it depends. If there is no opposi- 
tion on the part of the debtors and if there were not other 
mortgages, it would be easily and more rapidly. 

The Court: What are we talking about when we say 

‘‘rapidly?’’ Two weeks, three weeks, a month? 
[502] The Witness: Oh, no, sir. In our country we have 
a written procedure. And it is not possible, even in the 
best of cases, to have closed the matter in less than, say, 
six months. 

The Court: Six months would be the minimum? 

The Witness: Oh, yes. Four months, but I don’t think 
So. 
The Witness: No, no. Four months, no. 

The Court: With all due diligence it would take six 
months? 

The Witness: Yes, sir. You have to publish notices and 
you have to appoint an auctioneer—the Court has to ap- 
point an auctioneer. 

The Court: How long is the publication? 

The Witness: Well, I must confess that I don’t 
remember. 

The Cowrt :Well, if I were in your country and was asked, 
I am not sure that I would remember, cither. 


e * * . ° * * ° 


Wednesday, September 13, 1967 


[3] Deposition of L. B. Smith 
a witness, called for examination by counsel for defend- 
ants, after having been duly sworn by the Notary Public, 
was examined and testified as follows: 
Examination by Counsel for Defendants 
By Mr. Madden: 


Q. Mr. Smith, what is your name, present address and 
occupation, please? [4] A. Luther Bruce Smith, 1975 
Greenfield Drive, Reno, Nevada. 

Q. How long has that been your reseidence? A. Oh, ten, 
12 years. 

Q. What various corporate positions and capacities do 
you hold, if any? A. I am president of a number of dif- 
ferent companies and executive director in some cases. In 
other cases I am not very active. 

Q. What are those companies, please? A. Oh, L. B. 
Smith, Inc., Keystone Acceptance Corporation—I can’t re- 
member until I think about them—Smith Land & Improve- 
ment, L. B. Smith White Truck Company, Diveo Sales 
Company and several others. They have no bearing on 
this case whatsoever. 

Q. Do you have any connection with Aviation Credit 
Corporation? A. Yes. That is part of Keystone Accept- 
ance Corporation at the present time. 


(5] Q. In 1957, ’8, ’9, and that era, were you an officer 
of Aviation Credit Corporation? A. Yes. 

Q. What was your office? A. President. 

Q. Were you at that time an officer of L. B. Smith Air- 
craft Corporation? A. Yes. 

Q. What was your office? A. Same capacity, president. 


[8] In connection with the three aircraft that are the 
subject matter of this suit, how much of the negotiation 
for this transaction did you personally conduct? A. The 
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main negotiation of mine was terms and price. Not as 
much price as terms. 

Q. And what do you mean by ‘‘terms”’ as distinguished 
from pride? A. Method of payment. And I refused—in 
fact, I turned this dezl down completely. I wasn’t inter- 
ested in any South American deals where we might have a 
lawsuit or repossession. Because of our former experience 
with Carnicero and other deals we had there. So, I 
wouldn’t entertain a deal. We had a previous deal to this. 
I believe iin, J. & L. Smith. 

Mr. Smith: L. & J. 

The Witness: L. & J. Company. That Mr. Carnicero 
had worked out a special deal, and we made the modifica- 
tions on the airplanes with a guarantee of payment from 
L. & J. This was several years prior to this deal. We 
finally got settlement and then Carnicero needed more air- 
eraft for his company in South America and I told him 
point blank I am not [9] interested unless we can get some 
guarantee that we will have no difficulty either getting 
payment or the return of the planes to the USA, and let 
it stand a® that. So, the final arrangement was Carnicero’s 
idea and suggestions, for which we paid him almost $15,000 
for guarantecing—paid his company, rather. But he nego- 
tiated the whole deal. It was absolutely his idea. It wasn’t 
our idea, 

Q. Didn’t you have three airplanes for sale? A. That 
was our business. But we didn’t have the airplanes ready 
to go. In other words, we had them, we had to modify 
them andspend probably $200,000 putting them into condi- 
tion. M@lifying them to comply with their requirements. 

Tn other words, the planes were not ready to go, by any 
means, they were raw airplanes bought off the Government, 
Uncertifieated and almost unworthy. In other words, we 
had to got a special permit to fly them into Miami for 
modification. 


ss 
{11] By Mr. Madden: 


Q. What did you pay for 25 of these airplanes when you 
bought 25! A. Too much. We lost money on them. And 
I don’t recall what we paid for them. 

Q. Do you recall approximately what you paid? A. It 
runs to my mind around $25,000 apiece. 

Q. And those were, as you have described, thoroughly 
rundown airplanes? * * ° 


[12] Q. How many airplanes did you do the CW20 modi- 
fication on? A.I am guessing. I would say 20. 

Q. Is this a modification that your company developed 
itself? A. Yes. 

Q. Were there other companies that had a similar modi- 
fication procedure? [13] A. At that time, no. There was 
one modification that didn’t carry as much gross weight 
and didn’t use the same type engines. But we had the 
only one of that type at that time. We later improved the 
CW20 modification, I believe. 


* * * * ° * * e * ° 


[14] Q. What did the modification per aircraft cost your 
company to dot <A. The record would show that, but we 
had very little margin of profit left on these deals because 
of the excessive cost on doing these modifications. I assume 
it cost us in excess of $200,000 or thereabouts per airplane. 

Q. That is for materials and labor? A. Materials, labor. 
These were converted to passenger configuration, all new 
seats, all new interior, heating, windows, soundproofing, and 
a tail modification, engine nacelle modifications, new pro- 
pellers, new engines, new colly, a landing gear modification. 
That is some of the things, but it was thousands of man- 
hours. 


[25] Q. Can you remember having repossessed any air- 
planes in Latin America of any kind? A. Not in detail, no. 
Q. Can you remember it in general? A. Well, I think 
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we sold the what’s his name outfit three or four more down 
in Argentina. We had personal guarantees on them. 

Mr. Smith: I think it was Austral. 

The Witness: Austral, yes. From people that were sup- 
posed tbe responsible, and they promised to pay weekly, 
then monthly, and then every six months, and then they 
forgot the promise and they never paid. 


By Mr. Madden: 


Q. Did you repossess those airplanes? A. No, we couldn’t 
repossess them because it was too much of a legal entangle- 
ment. 


[26] The Witness: We tried to in a number of cases but 
they made it impossible. Carnicero was formerly a native 
of Argeptina and he told us that he could handle any re- 
See he knew his way around, in fact he told them 
what to do in most cases, in particular this case, because 
he was employed by this company, he was an advisor, he got 
commissions, so J understand, or he got paid for the advice 
he gave them, and he advised me that he could absolutely 
handle a repossession if it was necessary, and he told me 
that would never be necessary. 


Bv Mr. Madden: 


Q. This was at the outsct of this transaction? A. That’s 
right. 

Q. He had no doubt that he could bring the airplane back? 
A. That is absolutely right. He had no doubt. And I 
believe that he was sincere when he made that statement, 
that he had no doubt that he would bring the airplanes 
back at our doorstep. 

Q. That was the essence of this transaction, wasn’t it? 

27] A. That’s right. I don’t think there was any doubt 
about it in my mind, that he could do it. Of course, there 
was a lot of things that he did that made it impossible for 
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these guys in my opinion to make payments to us, because 
these planes were doing a good job and making money. 

He rented this company, I believe, three Constellations 
at $90,000 a month and advised them, I believe, how to put 
them in service and it took all of the money that our air- 
planes and the J. & L. airplanes made to keep them in the 
air. 

I don’t know how much he collected off of them but I 
know he collected some because, knowing Carnicero, he just 
doesn’t let them go, and I think Carnicero collected our 
money for his airplanes. 

Q. And you think that was— A. That was the thing that 
broke their backs. They just were not ready for $90,000 a 
month rental airplanes. 

s a ° e e & i] e se e 


([31] By Mr. Madden: 


Q. At the initial stage, before you were agreeable to 
getting into this, you had conversations with Mr. Carnicero, 
did you not? A. Yes, sir, and I was very definite that I was 


not interested in any deal whereby we might have any 
necessity for repossession of the airplanes that we sold, we 
would have to have guarantees that they were either going 
to be returned or we get our money. 

Q. And as you said earlier, he assured you they could be 
brought back to your doorstep in Miami? A. That’s 
correct. 


[32] Q. What were your, in general, prior transactions 
before this transaction with Mr. Carnicero? A. Very un- 
satisfactory. He would make a deal and chisel as much as 
two years after he had made the deal. Very unsatisfactory. 
That is the reason I absolutely wouldn’t accept anything 
except a guarantee that we would get our airplanes or our 
money. 

Q. And this went on for eight or nine years? A. Ten 
years or more. 

Q. What was specifically some of the deals where you say 
he chiseled? A. I don’t remember except that they stayed 
with me, that we had a number of transactions. My 
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manag ment was consistently arguing with him and he was 
arguing with them. Never could get a deal nailed down 
that wou) 1 stay nailed down. 


[38] Q. So that you and Mr. Carnicero had certain con- 
versations and you were interested in having the planes 
back, or getting your money? A. I had no choice, that was 
his choice, of which we got. I wanted one or the other. 
But I had no choice whether he brought the planes back or 
paid us. 

Q. You mean you didn’t care? A. I wouldn’t say I didn’t 
eare. I would rather have the money any time, but I had 
no choice. If he brought the planes back we would take 
them. JVe sent a man to Montevideo to accept them, we 
went +™&t far. Our Latin America salesman in Miami was 
going down and we had him go over there to accept these 
planes and Carnicero was supposed to bring them over and 
never delivered. 

Q. Why didn’t you give him power of attorney that he 
asked for? A. We wouldn’t give any power of attorney, 
and he [39] didn’t need it when he made the agreement. 
We set this fellow down with authority to accept the 
airplanes but we— 

Q. Ont of Argentina? A. Yes. 

Q. Why didn’t you give somebody a power of attorney 
to go 4nd foreclose the mortgage? A. It wasn’t part of 
the agreement that we give anyone power of attorney and 
I don’t know that—knowing Carniecero I wouldn’t give him 
a power of attorney of any of my companies. 

Q. Why didn’t you go down yourself and foreclose the 
mortgage? A. That wasn’t my job. That was his job. 

Q. Why didn’t you send your lawyer down to foreclose 
the mortgage? A. It was still Carnicero’s job. 

Q. Why didn’t you obtain a lawyer down there to fore- 
close the mortgage? A. It was Carniccro’s job. 

Q. That was your position, that you had not in black and 
white agreed to give a power of attorney, and that is why 
you didn’t give it? A. Yes, that is part of the reason we 
didn’t give it. 
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Q. What were the other reasons you didn’t give it? 
[40] A. Well, that is the biggest part of it. 

Q. What are the other ones—even the smaller parts? 
A. The fact of the matter is it has been a long time ago, 
I don’t remember. 

Q. You did remember there were other reasons? A. 
There could have been. 

Q. Well, why don’t we pause and see if you can think of 
some of them, because I think they are pretty important in 
this case. Can you think of any other reasons, Mr. Smith? 
A. Well, I wouldn’t want to tell you the other reasons 
because it was a former dealing with Carnicero and I 
wouldn’t give Carnicero power of attorney on any of my 
companies. 

We didn’t agree to it and we had no reason we had to, 
because he advised me that he could handle the reposses- 
sions. I don’t think he had any doubt about it. I think 
that the change, that he couldn’t handle it, was brought 
about by himself. 

* o ° = e se = e e ° 
[41] The Witness: My reason was formulated by previous 
dealings with Carnicero, that I wouldn’t trust him with— 
[42] what you call it—power of attorney. 
Does that answer your question? 
Mr. Madden: Well, I have another question. 
By Mr. Madden: 

Q. What do you think he might have done with the power 
of attorney? A. I can’t imagine. Never could tell what 
Carnicero would do in any deal. 

Q. If you give a man a power of attorney to walk down 
the block, that is what it is good for, is walking down the 
block. A. But he doesn’t do that. 

Q. But that is what the power of attorney says—it says 
a specific thing. A. That is what this agreement says, he 
was going to bring our planes back or pay us. So, agree- 
ments don’t mean anything. That is the reason we are in 
court here. 

Q. You did see the correspondence from him saying— 
and from his lawyers and from other officials in his com- 
pany—saying we can’t bring them back without some 
authority from you—you recall seeing those, don’t you? 


* 


t 93 


Mr. Smith: The reason he is asking these questions, Mr. 
Smith, is because that is their defense—one of their 
[43] de&enses—that if they had had the power of attorney 
they could have brought the planes back. That is what 
their theory is. 

The Witness: Well, he entered into an agreement and 
he didn’t tell us that at that time. He told us we could get 
them out, he had power enough to do it. And I didn’t 
question how he did it. And he dictated writing the agree- 
ment. 

By Mr. Madden: 


Q. You don’t mean dictated in the sense that I would 
dictate ® clause in a contract? A. He made a lot of 
suggestions and also wrote part of it out, as to how he 
suggest it be handled, and that was part of his sales 
argument to me to get me interested in taking this deal. 

Q. He_ guaranteed to bring the planes out or to pay? 
A. Yes. ° 

Q. No doubt about that? A. Yes. 


° * * ° * * * * * ° 


[50] Q. What is the normal sales commission in a trans- 
action like this if one is paid? <A. It is usually five to seven 
per cent. However, when you get into these high figures, 
it is sometimes a flat commission, 

Q. This would be 2 per cent? A. We paid him 2 per cent 
for guarantecing the payment of the transaction, yes. 

Q. Which is in most cases less than you pay on a sales 
commission? <A. Oh, yes. 

Q. And you paid him no sales commission here? A. I 
don’t thfak so. 


* ° ° ° ° « « e ° e 


[63] Q. Now, sir, with relation to matters that arose after 
these transactions were first consummated, with specific 
reference to the so-called extension agreement of November 
10, 1959-—you are familiar with that? A. I am familiar 
with part of it, yes. 

Mr. Smith: Refinancing agreement. Isn’t that what we 
kept referring to it as. Agreement dated November 10, 
1959, nevertheless. 
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By Mr. Madden: 


[64] Q. It is just labeled agreement and it is dated 
November 10, 1959. What is your recollection as to how 
the execution of that agreement came about, the background 
of it? A. Carnicero, I think, approached me to get a re- 
finance agreement of some kind and his argument was that 
they were going to get a what do you call it from the 
country, the government, they were going to get a— 

Q. Subsidy? A. —subsidy from the government. And 
that they were making a deal, I believe, on some English 
airplanes and the Government was guaranteeing the pay- 
ment of it, or something, and if they got these planes they 
would be able to make the payments, and he wanted to 
refinance the deal. 

Well, I was skeptical and I thought he was trying to get 
another 90 or 120 days, so I said, well, if it can be worked 
out, we will go along if you can get a 30-day agreement on 
repossession rather than a 90-day, and I think that is the 
way the papers were prepared, on 30 days for the govern- 
ment to accept and pay us off if they wanted to take the 
airplanes over. 

That was an agreement that was entered into, I believe, 
when the original agreement was that the Government had 
an option within 90 days if there was a repossession to 
[65] pay the balance due on the planes and keep them. 

Q. You mean if there was a default? A. If there was 
a default. 

Q. What was the purpose of that 90-day arrangement in 
the original documents? A. That was for the Government 
to make up—to decide and act as to whether they wanted 
them or didn’t want them. The Government—Carnicero 
explained, but I don’t recall what it was, that the Govern- 
ment entered into—I think they were getting a subsidy 
and anything that they got subsidy on they wanted to be 
a part of the agreement, so that if they were repossessed 
they could take them over and protect their interest. 

Q. Do you mean if there was default? A. Yes. 

Q. So that your understanding of that is that in the 
original deals that term was in to give the Government a 
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90-day option and that any time during that 90 days the 
Government might decide to pay off the indebtedness and 
take the airplane? A. That is correct. 

Q. And then if they didn’t, Carnicero’s obligation to 
bring them out started? A. That’s right. 
[66] @. Because obviously, he couldn’t do it at the same 
time the government had an option, could he? <A. That is 
corrects 

Q. How long did Carnicero have to bring them out on 
the original transactions? A. I don’t remember. 

Q. He had 90 days also, did he not? A. I don’t remember. 
WE 2 it was. It was stipulated, I believe. 

Mr. Smith: I think they were concurrent. 

Mr. Madden: We have some problem about this. I have 
Mr. L. B. Smith’s understanding of what the things meant. 


By Mr. Madden: 


Q. N@w, as to the November 10, 1959, agreement, the 
questios of reducing the Government option period to 30 
days ar< ie, is that correct? A. That’s right. 

Q. Anc you wanted that? A. That’s right. 

Q. Why? A. So that they were not just using this as 
a trick to get an extension on the agreement. In other 
words, if we gave them 90 days they could go ahead and 
use the air- [67] planes another three or four months 
before we would catch up with them again. That was 
my thinking on it. And if we only had 30 days they would 
have to make the payment or we could demand a return 
or the aperation of Carnicero’s agreement within 30 days 
rather than 90 days or more. 

Q. And, again, the Government was to have 30 days to 
act under the new agreement? A. Yes. 

Q. How much time was Carnicero to havet A. What- 
ever is in the agreement. I don’t know. 

Q. But something that started right after that? A. I 
don’t kifow. In fact, he had an agreement to bring them 
back and/or pay us for them and I don’t know what term 
he had in his agreement. 

Q. He obviously had sometime to bring them back? A. I 
think so, sure. He couldn’t do it instantly. 
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Q. It would take a few weeks at least, wouldn’t it? 
A. I don’t know. 

Q. You have had enough experience with registering and 
de-registering airplanes and cancelling things to know that 
you can’t do it in 24 hours, haven’t you? A. Well, I was 
led to believe that he could do it awfully fast. But I don’t 
think he could do it in 24 hours, [68] even if he could do it 
as fast as he convinced me that he could do it. 


[70] Is it not correct that Carnicero on behalf of Air 
Carrier Service refused to enter into the refinancing agree- 
ment of November 10? A. No. He worked the deal out. 
He may have tricked us into it, but he worked the re- 
financing deal out and it was his deal. 

Q. You think he tricked Bob Smith and you? A. Yes, 
I do. 

Q. Into taking the document without his signature? 
A. I do, if it wasn’t signed. 

Q. Did you have conversations with Mr. Carnicero about 
the extension agreement? A. Yes. 

Q. Would you please relate those as best you can 
recollect? A. I don’t know—I don’t remember too much 
about it—and the main thing that I remember is that I 
insisted that we only give the government 30 days in order 
to make up their minds, so that it wasn’t a trick just to 
get another three or [71] four months’ use out of the 
airplanes. 

Q. But you did have conversations with him, did you 
not, about the financial condition of TSA when you were 
trying to decide to give them any more time or not? A. 
Oh, this was Carnicero’s recommendation, that we do it. 

Q. Right, and he was telling you about their financial 
condition? A. He was telling me that they were going to 
get a subsidy and that he thought they were going to be 
able to make it. 

Q. And so your decision then was whether to ask him to 
bring those planes back or to give the debtor a little more 
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time? A. That’s right. We wanted to cooperate as much 
as we could, but did what he recommended we do. 

Q. And he also told you about the fact that Air Carrier 

Service at that time had tremendous credits against the 
TSA, owed them a lot of money, too, didn’t he? A. Yes, 
of course, he had three airplanes, and they were getting 
90,000 dollars—billing 90,000 dollars a month—but he never 
told me how much he collected off of them. 
[72] Q. He also told you they were into him pretty deep 
on spare parts and a number of other things? A. No, he 
didn’t enumerate, as I recall, what the indebtedness was 
for, but he said that he was into them for a lot of money. 

Q. And he also told you that he wasn’t going to go any 
farther on the guarantee? A. No, sir, absolutely not. 

Q. He didn’t, did he? A. He what? 

Q. He didn’t? A. Didn’t what? 

Q. Didn®% go any farther on the guarantees? A. The 
transaction never was put into effect. 

Q. How many payments did you receive under the 
November 10 agreement? <A. I don’t know. The record 
will indicate that. 

Q. You in fact recived a number of them under that new 
agreement, did you not? A. Well, it was in the mill, it was 
supposed to be executed, and he never told me he wouldn’t 
go along on the extension of his guarantee. Hell, no. 


* * * * * * . * * . 


(78] Q. That is where the market has been for a number 
of years, in South America? A. That is where the big 
market has been. 
Q. There hasn’t been any market in this country for 
six, seven years, has there? A. That is very close to it, yes. 
Q. Very close to, right? <A. Right, yes. 


° ° ° ° * * * * = cs 


[84] Q. Were you aware that the second mortgages were 
put [85] on these aircraft? A. No. 

Q. Have you become aware of this reentlyt <A. I have 
been told by counsel recently that there were seconds. 
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Q. When did you first become aware of it? A. Oh, I 
think Bob mentioned it to me yesterday, but I don’t know 
if I knew it before that or not. I don’t believe I did. 

e ” e * ° * * * 


(511] Whereupon, 
Frederico Videla Escalada 


was called as a witness by the Defendants and, first having 
been duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Madden: 


Q. What is your name, sir? A. Frederico Videla 
Escalada. 

Mr. Madden: Your Honor, it might even move this part 
along, I intend to have him identify a list of his qualifica- 
tions and submit those in writing, if I might? 

The Court: Unless there is an objection by Plaintiff, 
I will recognize that the Doctor is qualified in Argentine 
Aviation Law. 

Mr. Kiernan: No objection. 


[512] The facts which you are to use in answering my 
questions are: 

In 1957, a United States company, which I will refer to 
as the Seller, sold two airplanes to an Argentine airline. 
The Argentine airline paid part of the total purchase price 
prior to or upon delivery of the airplanes and gave the 
Seller promissory notes for [513] the unpaid balance. 
These promissory notes were secured by chattel mort- 
gages from the Argentine airline to the Seller on the two 
airplanes. 

Each mortgage provided that if the principal or interest 
on the promissory note hereinabove described shall not be 
paid when due by acceleration or otherwise, then in such 
event, Mortgagee may, at its option, declare any balance 
of indebtedness due hereunder as immediately due and 
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payable, and may, one, take possession of any of the 
chattels mortgaged thereunder and thereafter hold, store, 
and/or use, operate, manage, and control same and collect 
and receive all revenues, income, and profits from same 
until payment in full of all principal and interest and other 
amounts due and owing on said promissory note, together 
with all sums and expenses payable to Mortgagee here- 
under, or immediately proceed to foreclose the Mortgage 
in any manner provided by law, or with or without fore- 
closure action, and with 10 days notice to Mortgagor, enter 
upon the premises where said aircraft property may be and 
take possession thereof and remove same and sell and 
dispose of same at public auction upon such terms as it 
may fix or as may be required by law. 

Each mortgage also provided that the Argentine Govern- 
ment or its designee could, within 90 days of notice that 
the airline had defaulted in its payments, pay the balance 
then due under the note secured by the [514] mortgage 
and receive an assignment of the Mortgagee’s interest 
therein, and that if such option were not exercised within 
such time, then the Mortgagee, would have, in addition to 
its other rights under the mortgage, the right physically 
to remove the airplane from Argentina to the United States 
with its Argentine registration cancelled. 

Mr. Kiernan: Excuse me, Your Honor, before the next 
sentence is read, may I interpose an objection that there 
is nothing in the case to sustain the next sentence, no 
evidence in the case to sustain the next question. 

The Court: That sentence is what? 

Mr. Kiernan: ‘This provision was approved in advance 
by the Argentine Government before the aircraft came into 
the country and these mortgages were duly recorded in 
Argentina.’’ 

There has been no proof of that fact. 

Mr. Madden: I thought in the Plaintiff’s case that you 
had the letter back from the Argentine Government, and 
that you would not release these airplanes before you had 
this back in hand. 
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Well, let me try to find it. 

Mr. Kiernan: Just trying to prove that the Argentine 
Government approved— 

Mr. Madden: Will you stipulate that you had them and 
did not put them in your case? 

Mr. Smith: There is no materiality to the question. 
[515] Mr. Kiernan: I will withdraw my objection. 

Mr. Madden: Thank you. 


By Mr. Madden: 


Q. This provision was approved in advance by the 
Argentine Government before the aircraft came into the 
country and these mortgages were duly recorded in 
Argentina. 

Subsequently, in 1958, second, third and fourth mort- 
gages were placed on the two airplanes by the Argentine 
airline to secure other debts of the airline to an Argentine 
bank. These mortgages were also duly recorded in 
Argentina in 1958. The placing of these subsequent 
mortgages was in no way prohibited by the mortgage 
instruments. 

The Seller in 1958 assigned its rights under the 
promissory notes and chattel mortgages to another United 
States company, which I will refer to as the Assignee. The 
assignments were not, however, recorded in Argentina until 
January 10, 1961. 

In connection with each of these airplanes, the Seller 
secured a guaranty from another United States company, 
which I will refer to as the Guarantor. Under the guaranty 
agreements, the Guarantor agreed as to each of the air- 
craft acquired by the Argentine airline that upon default 
by the Argentine airline that the Guarantor would, within 
90 days after being legally obligated to do so, cause the 
airplane to be duly and legally removed [516] and 
exported from Argentina with its Argentine registration 
cancelled so that the aircraft should thereafter be con- 
sidered aircraft of the United States. 
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By a letter dated October 11, 1960, which was signed only 
by the Assignee, notification was given to the Direccion 
General de Registry y Habilitacion Aeronautica, Ministerio 
de Aeronautica of Argentina that the airline was in default 
and a reqhest was made that the attorney for the Seller 
and the Assignee be notified as to whether the government 
expected to exercise the option. This option of the 
Argentine Government referred to in the mortgages was 
not exercised within the 90-day period which expired on 
January 19, 1961. 

Under these facts, do you have an opinion as to whether 
the Guarantor could have caused these airplanes to be 
duly and ‘legally removed from Argentina with their 
Argentine registrations cancelled without the cooperation 
and assistance of the Seller, or after January 10, 1961, the 
Assignee? A. Yes, I have an opinion. 

Prior to- that, I would like to apologize to Your Honor 
and to you, my colleagues, because my English is not pretty 
good. ® 

I will try to speak slowly. But, nevertheless, if you 
don’t undgrstand me, in case I am not clear, please, I beg 
you to intérrupt me and to ask me to try [517-519] to make 
myself clear. 

The Court: You may rest assured that your English is 
better than our Spanish. 

The Witness: Thank you, Your Honor. 


6 
By Mr. Madden: 


Q. Doctor, you stated that you did have an opinion? 
A. Yes, sir, I have an opinion. 

Q. What is that opinion? A. My opinion is that the 
Guaranto.$ without the cooperation and assistance of the 
Creditors, wouldn’t have been able to cause the aircraft to 
be duly agd legally removed from Argentina. 


* * * ° ° ° e . om e 


[521] Q. Now, under these facts, do you have an opinion 
as to whether the guarantor could have caused these air- 
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planes to be duly and legally removed from Argentina with 
the Argentine registrations cancelled without the coopera- 
tion and assistance of the seller or, after January 10, 1968, 
the assignee? A. Yes, I answered that this morning. I 
have got an opinion. It is impossible for the guarantor to 
have caused the aircraft to be legally removed without the 
cooperation of the seller or, after January 11th, the 
assignee. 


& e e -_ e * * s * * 


[522] The Court: Doctor, it would be simpler for me if 
you would first give the requirements and then you could 
tell us what creates those requirements. 

In other words, in order to de-register and remove, what 
had to be done and by whom? And then you can give us 
what provisions either of Argentine law, Geneva Conven- 
tion, or combination, provide these things that had to be 
done. 

[523] The Witness: Yes, Your Honor. 

I think that in this case, being a first mortgage and 
second, third and fourth mortgage, the only possible pro- 
cedure was a foreclosure. 

The Court: Was what? 

The Witness: A foreclosure. 

The Court: A foreclosure? 

The Witness: Yes, Your Honor, because our civil court— 
I will explain to you afterwards why. The person that is 
in charge of this register—Article 3201—only may consult 
the inscription with the consent of the creditors or by a 
judiciary order. 

In this case, as there were two mortgages—one was the 
first mortgage, and another the second, third and fourth— 
it would be needed the double consent. So I think the 
only way possible to do it was by foreclosure. 

Foreclosure is not ruled in the civil court nor in the 
Aeronautical Court neither because in our Constitution the 
nation only rules with substantive law. But proceedings 
are ruled by the provinces, in our case by the Proceedings 
Court for the Capitol of the Republic or No. 50, which is 
a Federal Court of Proceedings. 
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In the foreclosure the creditor must present an applica- 
tion to the judge, which must be done directly by 
[524] consent with the lawyer assisting him or by power 
of attorney, with the assistance of the lawyer. And then 
in that same application he should ask the judge to notify 
the National Aircraft Register and the second mortgagee. 
So all that was done. 

The judge gave them three days to the debtor to oppose. 
And if there are no oppositions orders the aircraft auction. 

Under Argentine law aircraft auctions may be done in a 
few days but the Geneva Convention must be respected 
and it cannot be done in less than six weeks. 

The Court: Six weeks? 

The Witness: Yes, sir, six weeks. 

At the guction the creditor’s position is easy because he 
may bid at the auction. If the price is higher than his 
own credit he receives the sum that is paid by the bidder. 
If there is no bid that covers the credit he may buy him- 
self and is not obliged to pay anything. There are several 
eases which I can’t recall at the moment, but he may buy 
the aircraft with the just approval of the auction, and he 
may present it to the National Aircraft Register and ask 
the register. 

I don’t know if Your Honor wants me now to tell you 
why I think these are the laws that must be— 

[525] The Court: Before we get there, according to your 
opinion, the only solution to these first two aircraft was 
for the first mortgagee to foreclose? 

The Watness: Yes, Your Honor. 

The Court: Considering the use of due diligence, what 
would be the reasonable length of time, or the average 
length of time, required from the time the decision is made 
to foreelpse until the foreclosure proceedings were con- 
cluded, end the mortgagee put in such position that he 
could ruquest that the aircraft be de-registered and 
removed®? 

The Witness: From the application to the judge to the 
auction date the time— 
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The Court: I am talking about through the auction and 
the getting of title, ete. 

The Witness: Sixty-three days to the auction and shall 
we say three or four more days after that, Your Honor. 

The Court: So it would take sixty-six days? 

The Witness: Seventy days, I think. 

The Court: Seventy days? 

The Witness: I think it would. 

The Court: What would the average time be? 

The Witness: If the lawyer works hard that is an average 
time, Your Honor. 


° * ° * * ° * . a * 


[528] Q. Would you continue to explain the procedures 
and the time factors in a full mortgage foreclosure pro- 
ceedings when there are subsequent mortgagees? A. Well, 
the second mortgagee, the only thing that he gets is the 
notification with the first application of the mortgagee so 
that he may be represented. But he has not any position 
except for receiving what is left if there is more than the 
credit of the mortgagee was. 

Q. How did you arrive at your compilation of sixty-three 
days, Professor? A. Well, assuming that I present the 
application, shall we say, Monday, the 1st of the month, 
if you look at a timetable you will arrive with a firm 
resolution on Monday, the 22nd. And from there on comes 
the forty-two days—seven [529] weeks—of the Geneva 
Convention. These proceedings are applicable on aircraft 
cases that have been decided by the Court in the case of 
Feldman against Rieddi— 

Q. Will you spell the name of that case for the Court, 
please? A. Yes. (Spelling) F-e-l-d-m-a-n against R-i-e-d-d-i. 

Q. And does this procedure comply with all of the pro- 
visions of the Argentine Aeronautical laws? A. Yes, sir. 

Q. Does it comply with all of the provisions of the 
Geneva Mortgage Convention? A. Yes, it does, sir. That 
is why you must delay seven weeks the auction. 
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Q. Because of the Geneva Mortgage Convention? A. 
After Article VII of the Geneva Mortgage Convention. 

Q. And— A. MayI? 

Q. Please. <A. Article VII of the Geneva Convention 
refers to the proceeding rules of the date where the aircraft 
is registered but, nevertheless, establishes some special 
requisites. One of them is the delay of six weeks before 
the auction takes place. 

[530] Q. If it were not for the six weeks delay required 
by the Geneva Convention then it would move more quickly 
than the time you have given? <A. Yes, 

In some foreclosures, on mortgages on real estate 
property, the delays are longer in the procedure because 
instead of having three days the debtor has five days, ete. 
Nevertheless, you can do it in shorter time. 

Q. Now, Doctor, does your answer assume that the debtor 
would oppose this? A. If the debtor opposes and excep- 
tions are not admissible, in the same act the judge may not 
accept them. And exceptions are few and very specifically 
put. But if you count even with exceptions, as after the 
final resolution, the judge may be exposed to it, being the 
guaranty of the mortgagee, you may have some ten days 
delay to cite the opposition. 

Q. Dector, assume that the debtor had for a claim, for 
example, for a bad engine against the creditor, or the 
mortgagee or the assignee, could that be processed in the 
bankruptey proceedings. A. No, sir. That would be 
necessary to go into an ordinary trial. 

Mr. Kiernan: Your Honor— 

[531] The Court: Are you talking about a bankruptey 
or a foreclosure? 

Mr. Madden: <A foreclosure proceeding. Iam sorry. 

The Witness: No, sir. 


By Mr. Madden: 


Q. Why is that? 
Mr. Kiernan: Your Honor, I think that question assumes 
facts that aren’t present in our situation. That is, it 
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assumes facts with respect to which there isn’t adequate 
evidence to support the hypothetical question. 

The Court: Well, I see no objection to it. I don’t know 
whether it is pertinent or not because we are putting an 
expert on out of turn. So what the final evidence would be 
I don’t know. Go ahead. 


By Mr. Madden: 


Q. What was your answer to my question? Could such 
a claim or counterclaim be injected? A. No, sir. There 
are only some few exceptions that are precisely stated in 
the law and they cannot be stopped by any of the ordinary 
claims. 

Q. What is that section of the law that you refer to? 
A. I think it is 488. 

Q. Of the what? [532] A. Proceedings Code for the 
Capitol City of Buenos Aires. 

Q. Now, Doctor, in order to commence this foreclosure 
proceeding, what documents do you need and who must 
furnish them? Would you repeat that part of your answer? 
A. The mortgagee needs his instrument where the mortgage 
is included and he needs the document of the Aircraft 
National Register where it says it is duly recorded, and 
there he may begin his application. And he needs to present 
himself by himself, personally, or by means of a power 
of attorney. In any case with a lawyer’s assistance. 

Q. And after the auction is completed, are there any 
more proceedings— A. Yes. 

Q. Excuse me. Let me finish my question, —Where 
the, let’s say the successful bidder at the auction or the 
mortgagee, must proceed either in person or through 
another person? A. If the buyer, successful bidder, is an 
Argentine citizen or a person who has his domicile in 
Argentina, he may go to the National Aircraft Register to 
get changed the ownership of the aircraft in his own name. 

If it is a foreign citizen or someone who cannot have an 
aircraft registered in Argentina, then he may go to 
[523] the National Aircraft Register to de-register the 
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plane. To get it outside of the country he would need 
some other things. He would have to be able to register 
it in gome other country; and he must go to the Customs 
Authorities and to the Tax Authorities to see that there 
isn’t any legal trouble. 

Q. And following a foreclosure, assuming that the first 
mortgegee bid in, who would have title to the airplane? 
A. The successful bidder, successful first mortgagee. The 
second mortgagee would become a simple creditor but he 
woul 4n’t have any rights on the aircraft. 

Q. Wow, Dr. Videla— A. Yes, sir. 

Q. —Under Argentine law, are there certain situations 
where the Government has a ninety-day option on aircraft? 
A. Yes, sir. 

Q. Would you explain how this came into the law and 
what its purpose is, please? A. In 1956 private enterprises 
were admitted to be common carriers in air transportation 
services but before they weren’t permitted. And the decree 
law was in ’56. In 1957 that rule on that matter said 
expressly—I think it was in Section 20—that the State had 
a 90 day option in any case at the end of the operations of 
an enterprise before [534] the re-exportation of aircraft 
or spare parts, et cetera, and the right must be exercised 
by the State itself or by any Argentine Company. After- 
wards another decree in 1959, I think, confirmed that it 
was necessary for re-exportation, and the same clause that 
was in decree law 1256 is now Article 111 of the act of 
Code in 1967. So there is an option for 90 days. 


° . ° =e ° * * e e e 


[535]- Q. Now, Doctor you have explained the nature and 
the pttrpose of the Government's 90-day option and I would 
like to ask you this question. If it was anticipated that 
foreclosure proceedings would ultimately be required 
because of the nature of the liens being so large, for 
oxamfle, could the preliminary steps up to the actual 
auctios be undertaken by the creditor prior to the expira- 
tion of the 90-day government option? A. Yes. The pre- 


e 


108 


liminary acts: yes. But not the auction. The auction would 
have to be fixed, the date of the auction, after the end 
of the 90-day option. 

Q. And under the Geneva Convention the auction 
wouldn't come until after six weeks anyway, would it? 
A. Only after six weeks. 

The Court: Well, could the notice be given six weeks 
before the 90-day period was up and then the auction held 
the day after the 90-day period was up? 

The Witness: It could be done but I don’t think it would 
be wise to fix the date when it isn’t known that the date will 
get into this option. I think it should be [536] expected at 
the end of that time. 

The Court: All right. 


By Mr. Madden: 


Q. Now, Doctor, referring back to the facts outlined in 
the hypothetical question, where a notice dated October 
11th was referred to that was signed only by the assignee 


who was not then of record. Was this, in your opinion, a 
valid notice to the government to commence the running 
of the government’s 90-day period of time? A. No, sir. 
I don’t think it was valid, because it is stated in our Civil 
Code that no one—that is Article 1161—may act for another 
person if he has not the legal representation or the con- 
ventional representation—legal representation, a father 
for his minor children; and the conventional representa- 
tion—institutes a power of attorney. It says no one may 
contract or do a contract for or in the name of other 
persons if not being supplied the rightful power by the 
law for such representation. 

Q. Now, Doctor, was the fact that that letter was neither 
notarized nor authenticated significant? A. Yes. But even 
that would—That would need to be duly notarized because 
Article 1104 of the Civil Code says it must be done by 
public scripture, every power of attorney that is given to 
do an act must be done by public [527] scripture. In this 
case, anything that has to do with the state authority or 
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the right of an aircraft must be done in a public instrument 
or a private instrument duly notarized. 

The Court: Or private instrument what? 

The Wjtness: Duly notarized. 

The Court: Duly notarized. 

The Witness: I don’t know—maybe in the English trans- 
lation of the Argentine Code—I will get you exactly the 
number. Article 48, Mr. Madden, please. 


By Mr. Madden: 


Q. Is it your opinion that this notice to the Government 
of October 11— 

Mr. Kiernan: Just a minute. 

The Witness: It says Article 48— 


By Mr. Madden: 


Q. I would just as soon ask you the question, Doctor. 
You do have your book there? <A. It is here. 

The Court: Have I got Article 48? 

Mr. Madden: It says ‘‘Air Laws and Treaties of the 
World’’. 

Mr. Kiernan: Page 20, Your Honor. 

The Court: Of what? 

Mr. Kitrnan: The Aviation Code of Argentina. 
[538] The Witness: Your Honor, the end of Article 48. 

Mr. Madden: Wait a moment, Doctor, please. 

The Court: ‘‘Duly Authenticated’’ means a notary? 

The Witness: It means that it has been received by a 
public nary that says that the signatures are put in his 


presence and are as shown there. 


BY Mr. Madden: 


Q. Now, Doctor— A. Yes, sir. 

Q. —Referring again to the facts that you have been 
given about the October 11 letter— A. Yes, sir. 

Q. —That is, that it was signed by the assignee at a time 
when the assignments had not yet been recorded. Would 
the fact that there was mentioned in the letter—in the text 
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of the letter of the assignor, L. B. Smith—change your 
opinion as to the validity of this notice? <A. No. But I 
think that even it wouldn’t be accepted on behalf of the 
assignee. As I told you before, you cannot act for another 
person. 

The Court: While we are on it, what effect, if any, would 
the registration of the assignment on January 10th, ’61, 
have on this notice of October 11, 60? 

The Witness: What effect would it have? 

[539] The Court: What effect, if any, would the record- 
ing of the assignment? 

The Witness: I think that from there on, Your Honor, 
the assignee was entitled to make a legal presentation 
before the Court, but before he wasn’t even entitled to do 
such a representation. 

The Court: Would the recording of the assignment have 
had any effect to validate the letter of October 11, ’60? 

The Witness: If afterwards it would present the duly 
authenticated act it could have effect since that moment. 

The Court: From which moment? 

The Witness: From the moment it was registered there- 
on retroactive to the moment of the registration of the 
attachment. That is January 10th, 1961. 

Mr. Kiernan: I don’t quite understand that being 
responsive to the question, Your Honor. 

The Court: I think it is. Because I gather from that it 
would not have had any effect to validate the Plaintiff’s 
Exhibit 42, that it would have been effective from the time 
a properly authenticated instrument came from the 
assignee and none ever came, I don’t believe. Or at least 
I recall none in evidence. Is there any in evidence? 

Mr. Kiernan: I don’t think there is. Your Honor, what 
is the Code Section cited for that as Argentine Codified 
[540] Law? 

The Court: For which? 

Mr. Kiernan: For these last two responses. 

Mr. Madden: You will cross examine. 

The Court: Wait a minute. 
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Mr. Madden: I am sorry. 

The Coyrt: I think what he has been doing is inter- 
preting the section he gave in Exhibit 69-A, which was 
Article 48. I think that is what he is doing. All right, 
go ahead. 

Mr. Kiernan: Wait just a moment. 

The Witness: May I add— 

The Court: You may add whatever you like. 

The Witness: Article 49 of the Aeronautico Code was 
very fornfl because it is stated that those acts which 
should be registered and were not were not effective even 
between the parties. That has been changed in the new 
code. Now it is only in front of other persons. 


* * * * * * * * * * 


(541] In,November of 1958 an Argentine airline, which 
I will refer to as the lessee, acquired an airplane from a 
United States company, which I will refer to as the lessor, 
under a lease purchase agreement. Under this agree- 
ment the iessor retained title to the airplane. The lease- 
purchase agreement provided that in the event of default 
by the lessee, including the failure to make rental payments 
when due, the lessor, at his option, could declare the entire 
remaining, balance of term rental as payable and terminate 
the lease. » In which event the lessee airline was required 
to exercise its option to purchase said airplane and pay 
the remaining balance due or redeliver the said airplane 
with its Argentine registration cancelled to the lessor in 
the United States. The lease-purchase agreement also 
provided, that in the event the lessee airline failed to 
redeliver the airplane as set forth above, the lessor, after 
having teyminated the agreement, was entitled thereunder 
to seize and take possession of the airplane wherever 
located, and further provides that the lessee airline could 
not, without the prior written consent of the lessor, 
transfer or permit the transfer of the registration of the 
airplane to a country other than Argentina. This lease- 
purchase agreement was duly recorded in Argentina. This 
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agreement was assigned by the lessor in January, 1959, 
[542] to another United States Company, which I will 
refer to as the assignee, but this assignment was not 
recorded in Argentina until January 10th, 1961. There 
were no other liens against this third airplane. In con- 
nection with this airplane, the lessor secured a guarantee 
from another United States Company, which I will refer 
to as the guarantor. Under the guarantee agreement, the 
guarantor agreed that upon default by the Argentine air- 
line that the guarantor would, within 90-days after being 
legally obligated to do so, cause the airplane to be duly 
and legally removed and exported from Argentina with its 
Argentine registration cancelled, so that the aircraft should 
thereafter be considered an aircraft of the United States. 

The guaranty agreement was not signed by the lessor 
and was not recorded in Argentina. The Argentine airline 
defaulted in its payments under the lease-purchase agree- 
ment. 

By letter dated October 11, 1960, the guarantor was 
notified of the default and requested to return the aircraft 
to the United States in accordance with the guaranty. 

Under these facts, do you have an opinion as to whether 
the guarantor could have caused the airplane to be legally 
removed and exported from Argentina with its Argentine 
registration cancelled without the cooperation and assist- 
ance of the lessor or, after January 10th, 1961, the assignee? 
[543] A. I have an opinion, sir; yes. As I said before, 
the guarantor wouldn’t have been able to cause the air- 
craft to be removed legally from Argentina without the 
cooperation and assistance of the seller, or the lessor. 

Q. Now, Doctor, would you please explain the procedure 
that would have been required under Argentine law at the 
time in question to cause this plane to be de-registered 
and legally removed from Argentina with its Argentine 
registration cancelled and, if you will, please include a 
description of the documents required and who must 
furnish them? A. This is a legal procedure. The 1954 
law didn’t deal with lease-purchase agreements, Lease- 
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purchase agreements are covered by Article 1 of the 
Geneva Convention, so in the international field Argentina 
received the special contract in 1958 after being effective 
the ratification of the Geneva Convention. 

There is,a Deeree Law 12627 from 1957 that allows to 
register for a period of three years, register a plane that 
has been bought with this type of contract. 

And afterwards, in 1960, there is a law 15779 that 
authorizes for a new three-year period. And in the new 
Aeronautico Code it is covered by Articles 42 to 44. 

As it was a new contract there was some debate in my 
country, e&d several of the lawyers that are involved in 
[544] this matter were consulted. I attended the con- 
ference at the National Institute, published by the Institute 
in 1962. 

I think that in our law that is a conditional sale; and it 
is covered by Article 1375 of the Civil Code, which 1376 
talks about sale with the clause reserving the property to 
the seller until the complete payment of the thing. 

And in our ease then, dealing with this condition of sale 
as soon as the buyer is in default, the seller re-acquires 
his title and he is entitled to make an application. He may 
do it before the Civil Aviation National, and if he does 
it with the consent of the buyer he may register immediately 
the aircraft. If he doesn’t like that and he makes by himself 
the application, then the authorities notify the buyer so 
he may present his document that proves that he is not in 
default. And if he doesn’t then the order of the National 
Register to de-register the aircraft. 

Q. Is it your testimony that the buyer, who would be the 
lessee, is notified that the seller, the lessor, says that he 
hasn’t pail his obligation, and he is notified of this? A. 
There va a law then that gave up the aireraft without 
asking if he is really in default. 

Q. And if he says, no, Tam not in default, what happens? 
[545] A. He must take his reecipt—the document of the 
payment. 
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Q. And how long does this procedure take, even assuming 
that the debtor says, I paid my debt? A. It is a brief 
thing, a very brief thing. It may last ten days. There 
are some proceedings. I remember the Transatlantic 
Cases, where the planes were involved, in one case, in the 
bankruptey court and, in another case, they had an attach- 
ment in a labor problem. And, in both cases, the Court 
of Appeals—the Labor Court of Appeals in one case and 
the Commercial Court of Appeals in the other—said that 
the title of the property was of the seller and he was 
entitled to take away the airplane. And there have been 
some cases even in Transcontinental. 

Q. I think you have explained the procedure. But have 
you described who is to take these actions to de-register 
the plane? A. Well, the seller may take by himself. 

Q. And might he do it through a power of attorney? 
A. He may do it through power of attorney. Powers of 
attorney are broadly used in Argentine law. Any adminis- 
trative act except a deed or last will act may be done by 
a power of attorney. 


s a -_ * . id + id * ° 


[547] Doctor, I take it from your testimony, that assum- 
ing that the two mortgages and the lease-sales contract 
had been assigned from L. B. Smith Aircraft Corporation 
to Aviation Credit Corporation prior to October 11, 60. 
But further assuming they had not been recorded, that 
Plaintiff’s Exhibit 42 would not have been effective to have 
started the 90-day option of the Argentine Government to 
run for two reasons. One, that the notice was not in the 
name of the registered owner— 

The Witness: Yes, sir, Your Honor. 

The Court: And, two, they were not authenticated? 

The Witness: Yes, Your Honor. 

The Court: Is that your opinion? 

The Witness: Yes, Your Honor. 

The Court: I further gather it to be your opinion 
[548] that the registering of the assignments, which I will 
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hand you, Plaintiff’s Exhibit 11 and Plaintiff’s Exhibits 
2-J and 3-K, on January 10th, 1961, in the Argentine 
Registry Office without more ado would not have started 
the 90-day option of the Argentine Government to run. 
Is that correct? 

The Witness: Yes, Your Honor, because I think that 
someore has got to make an application to the authorities 
accompanied with the Register Certificate where all this 
was duly recorded. And even that person should have a 
reason-io act on behalf of the assignee. 


* * * * * * . * * id 


[553] fo. Now, is it your testimony that the notice of Oc- 
tober 11th is a transaction within the meaning of that 
Article? Is it your statement? .A. The transaction is the 
assignment. 

[554] Q. What assignment? A. The assignment from 
the mortgagee to the assignee. 

Q. That is the transaction? A. Yes. 

Q. What is the letter of October 11th, 1960? A. Itis an 
application to administer the recording. 

Q. Well, why does that fall within Article 48? A. Be- 
cause it refers to a juridical act which must be done by a 
public instrument or a private instrument duly authorized. 

Now, ‘Article 1184 of the Civil Code says that the powers 
of attoBney, general or special powers of attorney, that 
must be presented on trial, and the powers of attorney for 
administrative goods, and any other that has as an object 
an act that is written or must be written on a public scrip- 
ture must be done in public scripture. 

So after that always when you present an authorization 
that refers to an act that has a certain formality that reg- 
istration must be done in the same form. That comes from 
Article 1184 of the Civil Code. 

Q. Still I am not clear. I still don’t quite understand. 
Ifow is.it that you state that Article 48— A. Because 
Article 48 states that any act that has to deal with aircraft 
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property must be done in public [555] instrument or private 
instrument duly notarized. 

Q. If it says any transaction, what does that mean? A. 
Let me see. It says juridical act. 

Q. A juridical act? A. A juridical act. The English 
translation you have. <A juridical act or voluntary to estab- 
lish between people juridical relations— 


. a o * * * . s * s 


[55S] Q. In your opinion, is the advice, or in their state- 
ment, that a sale of an aircraft on time is required under 
Argentine law to contain a 90-day option provision in favor 
of the Argentine Government? A. In my opinion or the 
major authorities’ opinion? Because the opinions are 
different. 

Q. Your Opinion. A. Myself? 

Q. Yes. A. I think it shouldn’t be. There wouldn’t be 
any necessity of opinion. But the administrative authori- 
ties ask the option to be. 

Q. Now, let’s stay with the first because I didn’t quite— 
A. May I make myself clear? 

Q. Please. A. You asked me first for my opinion about 
the necessity of including the option of 90 days. 

Q. Under Argentine law. A. My personal opinion or the 
civil authorities’ opinion? 

[559] Q. Your opinion as an expert. A. My opinion as 
an expert on Argentine law is—my personal opinion—that 
shouldn’t be there. 

Q. Your personal opinion is that it is not required? <A. 
Yes. No. 

Q. It shouldn’t be there? A. It shouldn’t be required. 


[560] Q. Is it your opinion, Professor, that a note or 
letter written by a person to an office in Argentina is a 
juridical act within the contemplation of Article 48 of the 
Aviation Code? A. No, sir, it is an administrative appli- 
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cation done by a person before an Argentine authority. It 
is not a juridical act. 

Q. Se that— 

The Court: He said a letter. Wouldn’t it depend on 
what the letter is supposed to do? 

Mr. Kiernan: Well, a letter, such as October 11th 

The Court: If you sent a letter saying, I wish you a 
happy Christmas— 

Mr. Igiernan: I am talking about a letter— 


hy Mr. Kiernan: 


Q. Are you familiar with the letter of October 11th? A. 
1 undergtand, 

Q. Ave you stating that the letter of October 11th, [561] 
1960— .\. It is an administrative application to an Argen- 
tine authority. 

Q. And does that make it a juridical act? A. No. But 
it is related to the juridical act that tells a form established 
by the law; and it is a juridical act that is enforced by law 
and it must have the same formality that the law imposes 
to that juridical act. It is clear from Article 1184, Sec- 
tion—I think it is 7. 

Q. Would you read that into the record so that we know 
what tht says? 

The Court: Which is this now? 

The Witness: Article 1184, Section 7. 

The Court: Has that been in before? 

The Witness: No, sir, it is from our Civil Code. 

The Gourt: Have you got a translation of it? You don’t 
have a written translation? 

The Witness: No, I don’t, sir. 

The Court: Then read it very slowly so that we are sure 
that the reporter gets it. 

The Witness: The powers of attorney, general or special 
powers of attorney, that must be presented on trial, and 
the powers of attorney for administrative goods, and any 
[562] ovher that has an object an act that is written or 
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must be written on a public scripture must be done in public 
scripture. 


[564] Q. Now, is there any code provision in Argentine 
law that spells out the essential elements of notice; essen- 
tial element—boom, boom, boom? Is there any? A. Which 
kind of notice? 

Q. A notice to advise a party that he has a right to do 
something starting now? <A. Yes. The debtor interpola- 
tion. And that may be done in two ways. It may be done 
directly or it may be done or it may be done through the 
judge, which is called judicial interpolation. 

Mr. Madden: Your Honor, I think the witness, obviously, 
isn’t answering the question because the question wasn’t 
completed and, from what I can tell, he is going off on an- 
other tack. Would it be possible to restate the question? 

The Court: I don’t know whether it was or not. But if 
it wasn’t you can take care of it on redirect examination. 

Mr. Madden: All right. 

[565] The Court: Go ahead. 

The Witness: For the debtor incurs on default it must 
be a requirement, judiciary or extrajudiciary, of the creditor 
except in the following cases: (First) When it has been 
expressly stipulated that the simple arrival of the date will 
produce the interpolation and, (second), when the nature 
and circumstances of the obligation results that the time 
with which it must be fulfilled was the terminal motive for 
the creditor. That is our old section 509 that has been 
modified last year. 

Mr. Kiernan: Would you read that? I didn’t quite un- 
derstand it. 

The Court: Well, again, let’s try to do the best we can 
and, if the reporter doesn’t state something correctly, stop 
him and state what is correct. Read it slowly. Wait a 
minute. I am talking to the reporter now. 


As wad by reporter: 


‘‘For the debtor incurs on default it must be a requirement, 
judici or extrajudiciary, of the creditor except in the 
follow} cases: (First) When it has been expressly stipu- 
lated that the simple arrival of the date will produce the 
interpélation and, (Second), When the nature and circum- 
stances of the obligation results that the time with which 
it must be fulfilled was the terminal motive for the creditor. 
That [566] is our old section 509 that has been modified 
last year.’’ 


The Court: Is that 509? 

The Witness: Yes, 509. 

Mr. Kiernan: For my benefit, would you repeat the first 
phrasef I didn’t catch that. Where it starts. 

The "Witness: It starts: ‘‘For the debtor incurs in de- 
fault ...”’ 


y Mr. Kiernan: 


Q. Tucurs? A. To be in default. The debtor is in default 
when “here is a judicial or extrajudicial requirement of the 
creditd@e except on the following cases; and in just such 
cases it is not necessary the requirement. That is called 
interpolation in our law. 

Q. Does that mean—Well, strike that for the moment. 
Is there any distinction that you draw between the essen- 
tials or requirements of a notice which may result in a 
dispossession of property from the debtor and— A. With 
this requirement? 

Q. Right. A. You may take, repossess yourself. 

Q. That wasn’t my question. A. I am sorry. 

Q. he your opinion, in Argentine law, is there any [567] 
distincgon drawn between the requirement of a notice to 
dispossess? A. No, just the same; just the same. We are 
talking of a conditional sale. 

Q. We are talking about notice, not connected with any- 
thing. A. This is notice. 


° « ° e e ° e e e 
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By Mr. Kiernan: 


Q. I would like to ask again, if I may. Can you answer 
this question yes or no? A. That is right. 

Q. Is there a code provision in Argentine law that says 
or defines what a notice is, quote, ‘‘notice’’? A. No, sir, 
because there are different notices. When it is a trial notice 
there are certain requisites. You may send a telgram 
and by a telegram—registered telegram—it is notified. You 
may send a notary to make a notice; and [568] also it is 
notified. That is why it is either judiciary or extrajudi- 
ciary. On notifications there are several forms to do it. 

Q. Is that by law spelled out in the code? A. It isn’t 
spelled in the code. The code says only that it must be 
judiciary or extrajudiciary notice. 

Q. Now, directing your attention to the October 11, 1960, 
letter. If you are wrong in your statement about the ap- 
plication to that letter of Article 48 and that is not a 
juridical act— A. I am not changing my opinion, sir. 

Q. No. A. No, Iam not wrong. I think I am not wrong. 

Mr. Madden: May I request you to let Mr. Kiernan 
finish his whole question, please? Frequently you feel 
you know what he is asking and don’t. Let him ask the 
question and then let there be a pause. 

The Witness: Yes. 


By Mr. Kiernan: 


Q. Let’s put it another way. There is no code provision 
you can point to that sets forth the requirements of a 
letter from the assignee of a recorded mortgagee on behalf 
of the recorded mortgagee and its assignee permitting the 
Government to start a period within which to determine 
[569] whether it intends to exercise a right given it by the 
contract? Is there any code provision saying what that 
has to be? A. It says— 

Q. What says? A. The law. 

Q. Which? A. Civil law states that no one may act on 
behalf of another person if it doesn’t have the express 
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representation or authorization. And Article 1184, Sec- 
tion 7, states that any power of attorney. That means 
authorization that refers to an act that is a juridical act 
must be done in a certain form. So you can’t invoke a 
representation to do a certain act if you have no such 
power if a certain form. I am trying to be clear with an 
example. If you asked me to sign for you a right to buy 
a house for which you need a public scripture you must 
give me your power of attorney in the form of a public 
scripture. Is that clear? 

Q. Again, directing your attention only to the letter of 
October 11th, 1960. Who performed the juridical act, ac- 
cording to you, by that letter? A. The juridical act was 
the act }®rformed between the mortgagee and the assignee. 

Q. Are you saying that the October 11th, 1960, letter 
itself is not a juridical act? A. I said it is an administra- 
tive repfesentation to [570] announce to an Argentine au- 
thority which refers to the juridical act of the assignment 
between the mortgagee and the assignee. 

Q. And who made that representation to the Argentine 
Government? A. Someone said that he signed as a counsel. 


[575] Q. Just assume a case where there is cooperation 
between-the guarantor or the principal and without any 
other lienholders with respect to the plane on which the 
principat holds the only mortgage, and he is willing to 
cooperate with the registered owner and the guarantor can 
secure the cooperation of the registered owner. On that 
assumption, how many days would it take to cause the 
plane to be de-registered and removed? .A. There are 
two different situations that may be. One is the most sure. 
The surer situation is to meet the foreclosure with the 
conformity of the owner and then you have your perfect 
title in, well, sixty days. 

The other way is to go into the register with all of the 
needed powers of everyone and ask for de-registration. 


If there are no creditors—I don’t speak about mortgage, 
mortgages, but even a creditor for an ordinary kind of thing 
for the plane. If there is no danger that any other [576] 
creditor appears then it may be done in a few days. 

But if there is another creditor that may ask for an 
attachment on the aircraft it would be very dangerous 
because the mortgagee would lose his real guaranty that 
was before but was preferred to the other one, and the 
other creditor would be entitled to foreclosure of the air- 
craft. So you must see the real situation. Here I am talk- 
ing as a lawyer. If they ask me for counsel I would always 
suggest to go on with the foreclosure. 

Q. When you speak of creditors other than mortgagees 
or lienholders you are talking about just general creditors? 
A. Yes, sir. 

Q. Not recorded? A. Not recorded. But they may record 
an attachment at any moment. 

Q. Assuming under the same circumstances I just put 
to you no cooperation whatever from the registered owner, 
what is your opinion on the length of time of a foreclosure? 
A. The foreclosure you may have in the time I said before, 
a few days more than sixty. 

Q. Do you think ten days more than sixty? A. It is not 
even ten day more. 

Mr. Kiernan, may I tell you something? Not with per- 
sonal mortgage but with estate mortgage—Against real 
[577] estate that was mortgaged—the foreclosure was 
shorter than sixty days. 

Q. Did youhave— A.Ihadinmy office. 

Q. Is that a registered owner who would not cooperate? 
A. Yes. 

Q. And wasit— A. Real estate. 

Q. Yes. And was there a mortgagee who would not 
cooperate? A. No. It was the mortgagee who was lien- 
ing the foreclosure. 

Q. Did you have any mortgagees ahead of you or mort- 
gagees behind you? A. No. But the second mortgagee is 
only notified. 
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Q. You didn’t have anybody ahead of you? A. No. 

Q. In our case—that is the case I put to you—suppose 
a seconu, third and fourth mortgagee was a Government- 
owned bank of Argentina and interposed objections in the 
course of the foreclosure— A. The second mortgagee can- 
not oppose. The second mortgagee he can collect what is 
left afte? the first mortgagee has been fully satisfied. 


° * e * * * e * * Sd 


[578] §. Does the 90-day option requisite that was dis- 
cussed earlier apply to lease-purchased aircraft? A. No. 
Mr. eaden: That is all. 

The (ourt: Do I understand then, Doctor, that under 
the thir. aircraft that we have been talking about, the 
one under lease-purchase— 

The Witness: Yes, Your Honor. 

The Court: —That upon a default being made in the 
payments the Argentine Government had no 90-day option? 

The Witness: No, sir. 

The Court: Then that aircraft could have been simply 
repossessed by the lessor by doing what? 

The Witness: An application to the National Civil 
Aviation Direction. 

The Court: And no necessity for foreclosure? 

The Witness: No necessity for foreclosure. 

The Gourt: He would simply put in an application, 
the cw. and state that it was in arrears, and how long 
would [579] it be before he could then apply to— 

The ‘Witness: He would notify the debtor and give 
him three days to present his document if he really paid. 
If he didn’t pay so he may not present the document and 
an order to desist. 

The Court: In order to do this, would it have to be done 
either by the mortgagor himself or someone with au- 
thority $0 act under a power of attorney from the mort- 
gagor—I mean the lessor? 

The Witness: By the lessor himself or someone with a 
power of attorney. 
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The Court: And it couldn't otherwise be done? 
The Witness: It couldn’t otherwise. 


(581) Dr. Eduardo M. Pasman 


was recalled in rebuttal by and on behalf of the plain- 
tiff and, having been previously duly sworn, was examined 
and testified further as follows: 


Direct Examination 
By Mr. Kiernan: 


Q. With respect to a lease-purchase of an aircraft, is it 
your testimony that—Who must apply for de-registration 
in Argentina in connection with the lease-purchase of an 
aircraft with an option to purchase in the lessee? Which 
party must apply for de-registration under Argentine law? 
A. Any one of the parties with the consent of the [582] 
other. 

Q. Now— A. If the lessor requests de-registration and 
the lessee opposes, in this case, in my opinion, the lessor 
has to go to court. 

Q. And the plane cannot be de-registered? A. Yes. 
Because no attachment will be accepted by the registry 
and the registry will not decide on which party. 

Q. Is there any doubt in your mind that the recorded 
purchaser of a lease-purchase contract with an option 
to purchase in the lessee may apply for the de-registration 
and with the consent of the lessor secure the de-registra- 
tion? <A. Yes, I am sure. 

Q. Directing your attention to the letter of October 11, 
1960, is that a transaction within the meaning of Article 
48 of the— <A. No, it is not. 

Q. Will you explain why, in your opinion, it is not 
a transaction covered by Article 48? A. Because it is 
not a juridical act between the two parties. It does not 
modify anything. It does not create any right. It 
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doesn’t ka nd notice to the Government that the Government 
may exercise or not its option. 

Q. Now, in the case we have discussed a moment ago, 
where th. purchaser-lessee or lessee-purchaser opposes 
[583] de-registration, you stated the lessor would then 
have to proceed in court? <A. I think so. 

Q. And how long, in your opinion, would such a pro- 
ceeding require? A. I think in this case it would not be 
a short proceeding utilized for foreclosure. I think it 
would be necessary to resort to the ordinary or common 
procedure. 

The Court: How long would that take? 

The Witness: Excuse me, Your Honor? 

The Court: How long would that take? 

The Witness: One year, two years or three years. Some 
have taken eight, a long time. 


[593] Jorge Carnicero 


called as a witness by the Defendants, having been duly 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Madden: 


Q. What is your full name and address and present 
business, please? A. My name is Jorge Carnicero. 

T live at 3949 52nd Street, Northwest, Washington. 

Presently I am chairman of the board and chief execu- 
tive officer of Dynalectron Corp. 

Q. Where were you born, Mr. Carnicero? A. I was born 
in Buenos Aires, Argentina. 

Q. Where were you educated? <A. I was educated in 
Argentina until my third year of university, at which 
time I was granted a Guggenheim Fellowship to come 
and continue and finalize my studies in the United States. 


126 


I went to Rensselaer Polytechnic Institute in [594] 
Troy, New York, where I graduated as an aeronautical 
engineer. 

Q. Are you a United States citizen now? A. After gradu- 
ation in 1946 I went back to the Argentine but due to 
political circumstances and opposition to the regime of 
Peron, I decided to come back to this country, which was 
in the middle of ’46, and I began working for what at 
that time was Air Carrier Service Corp. 

I stayed here and in 1950 I became a citizen of the 
United States. 

In 1955 or thereabouts I began working for Air Carrier 
as an engineer. 

In 19535 Air Carrier merged with California Eastern, 
which is Dynalectron today. 

I continued as executive vice-president at California 
Eastern and a year or two later I became chief executive 
officer and chairman of the board. 

Q. What business were you engaged in in the mid-1950s? 
A. In the 1950s I was vice president of Air Carrier Serv- 
ice Corp. 

Q. And what did Air Carrier Service Corp. do as its 
main function? A. Air Carrier Service Corp. was an or- 
ganization that rendered services mostly to airlines abroad, 
acting as purchasing agent, acting also as technical con- 
sultant and adviser to the foreign airlines those airlines 
that use [595] American equipment. 

e s s s s = ® se ° ° 
[598] Q. When was TSA, Transcontinental, formed? A. 
Transcontinental was formed in 1956. 

The Argentine Government up to then had pursued a 
policy of permitting only a government airline to exploit 
cornmercial services and after Peron left the country and 
the new government came in, this new government decided 
that it was going to permit participation of private enter- 
prise in the development and exploitation of commercial 
routes within and without the country. 
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[599] A. Pursuant to that, of the shares that were issued 
to the incorporated company, 8 million pesos were founders 
shares, common A shares, and 72 million pesos were com- 
mon B shares. 

I participated with the founders and I acquired per- 
sonally—this is not Air Carrier, this is me personally— 
2 million .pesos. 

Now, in the Argentine each share is worth 100 pesos. So 
there had been issued 80,000 shares of 100 pesos, of which 
I bought 20,000 shares. 

Those shares gave me five votes, so I had 100,000 votes. 

The total issue was 80 million pesos; that is 800,000 votes. 

Q. Is that of class A stock or all stock? A. All of the 
stock. I mean the class A stock, excuse me, and class B 
stock, which had all of the rights as class A except it has 
only one vote. 

Class A, there were 790,000 shares. But immediately 
after thatf‘he capital was increased. 

Actually, at the time— 


° * a * *. * e * * * e 


[600] The Witness: At the time that these episodes 
that were discussed took place, which is in °57 to 60, ’61, 
62, ’63, the capitalization of Transcontinental had in- 
creased tq 400 million pesos. 

I didn” "buy any of this stock; I kept my own stock. So, 
there were 4 :nillion votes. 

Now, there was a single man who owned practically 70 
percent of the airline. This man was Mr. Ramon Masllo- 
rens. Mr. Ramon Masllorens had actual control. He had 
more the» 50 percent. As I say, he had practically 70 
percent of the total shares and he had about 60-some-odd 
percent of the voting shares. 


° * * * * ° . * e e 


[601] Q.gWere you originally a director? A. At the be- 
ginning, wen the shares were issued, I was appointed 
a director’ The Direccion of — 

Q. What kind of director? A. I became a director. 
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The Direccion of Civil Aviation in Argentina called the 
attention of the airline that the law did not permit me to 
be a director because I was not a resident. 

The airline made an appeal to this ruling, made what is 
called an administrative appeal, which of course was an 
appeal to the authority immediately above the authority 
that had already ruled that I couldn’t be a director, and 
that was to the Minister itself. 

The Minister ruled that I couldn’t be a director because 
I was not a resident. 

The situation was appealed again to the President of the 
Country. The President ruled that I couldn’t be a director 
and, therefore, I had to resign. 


eo e & . * * * . * * 


[604] Did you have some type of arrangement with Trans- 
continental so that you were working for them? A. Air 
Carrier Service Corp. was the agent of Transcontinental, 
like it was for many other airlines. 

Q. Did you personally have any relationship? A. Well, 


I was the account executive. 

You see, we had several airlines, there were several 
people in Air Carrier and it was natural that I should have 
been the account executive. 

Therefore, I was the one that was in direct contact with 
Transcontinental. 

Furthermore, I held the power of attorney which Trans- 
continental had given to me to act in its name, which was 
the procedure, the modus operandi that we had with Trans- 
continental, with Rial, with Aerovias, with 10, 15, 20 air- 
lines that we used to represent. 

[605] Q. Where were you to act and what sort of things 
were you to do under this power of attorney? A. In the 
United States. 

Q. Not in Argentina? A. No, no; United Stats. I didn’t 
have power of attorney for Argentina. 

Q. All right, go ahead, please. <A. Pretty soon L. B. 
Smith decided that he was willing to go ahead and sell 
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the airplanes on a term basis. He was not successful in 
selling them for cash. He was not able to move them and 
he decided that he was going to take the risk, at which time 
we began discussing the conditions that were necessary. 

At the time, Mr. Smith wanted—the first steps were to 
provide him with a bank guarantee. I told him that a bank 
guarantee was out of the question because, first, I don’t 
think we could have gotten it and if we could have gotten 
it, it would have cost 18 to 20 percent, it was way too 
much to add to the price. 

The next thing that happened, L. B. Smith said, Well, 
what dbout you people guaranteeing? I told him we were 
not in“the business of guaranteeing. 

He says, Well, I don’t want to have to go to Argentina 
in the event that anything happens and have to bring the 
airplanes back. 

[606] And I told him that I didn’t think that there was 
any trouble in bringing the airplanes back, that if the docu- 
mentation was properly drawn—Argentina was not a coun- 


try like, I don’t want to say Central American country, but 
it is a law-abiding country and I told him that the airplanes 
could be brought back here if his collateral was going to 
be the airplanes themselves. 

We evolved the idea of Air Carrier Service Corp. be- 
coming responsible for the return of the aircraft. 


* ” * . * * * . e . 


[619] . He said that the last thing that he wanted was to 
have the airplanes back into the country. 

It was obvious. If this thing conld have been worked 
in Argentina it was a sensible business decision. There 
was nf seeret to that. 

He Faid, if there is a solution, okay, we will keep them 
there, 1 don’t want the airplanes back here. 


* ¢ * ° * . e ° e e 


[620] . A. Now, Mr. Smith said that he supposed that 
Transcontinental didn’t know about the guarantee. 
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Transcontinental was totally, fully and completely aware 
of the guarantee even from the beginning. They have full 
copies of all of the documents that had been signed. 


(625] As I mentioned to you, I personally went to the 
authorities and asked specifically what the requirements 
were to proceed to de-register these aircraft. 

Q. Was this after you received the October 11, 1960 
notice? A. Mr. Madden, it was either a little bit before 
or a little bit after. It was just about this time. I was 
last night trying to remember. I know it was in this time 
and I came back and I called Bob and I told Bob what was 
necessary. 

I think it was a little before because Bob had a note 
saying that I have asked him for the power of attorney. 
It was at that time. I talked to Bob and I told him what 
we needed. I told him we needed a power of attorney. 

He asked me what kind of a power of attorney and for 
what, which I did. 

The authorities had told me that before I could do any- 
thing I had to take a document with me showing that I 
had proper authority to act on behalf of the people that 
were in the documents that were registered and I just 
eouldn’t go as a John Doe, just as anybody. 

Q. Mr. Carnicero, did you tell Mr. Smith anything else 
[626] at the time you first told him about a power of at- 
torney? A. Yes. Bob asked me why we need the power 
of attorney and I told him and what kind of power of at- 
torney and I also told him. 

Q. Would you tell us what you told him? A. Well, I 
told him that we, or he could send somebody or send it to 
somebody else, had to have a power of attorney to go be- 
fore Argentine authorities and to take the necessary steps 
required for the removal of the aircraft. I told him that 
we had to take steps with the Direccion of Civil Aviation. 

Once that those steps were finished, then steps had to 
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be taken with Customs, which was notification because the 
airplay was going to go out of the country. 

Then also there were steps to be taken that very day in 
which the airplanes were going to be flown away and in 
which you had to ask for a ferry permit and authority to 
depart, at which time the aircraft would not have been 
Transcontinental aircraft, it would have been L. B. Smith 
aircraf®, 


* * * * * e * s e se 


[631] ,It was obvious that if the airplanes came back 
nobody would have been in trouble; we would have been 
happy, L. B. Smith would have been happy and of course 
this problem would not have arisen. 

So, regardless of the position that I took, I advised Bob 
Smith, tthe attorney, I advised L. B. Smith and Herrol 
Bellomy that if the airplanes came back we didn’t have 
any problems and therefore never mind the technicalities 
involved, what the attorneys were saying, I was ready, will- 
ing and able—and I put it in several letters to Bob Smith— 


to bring the airplanes back, to do everything that was neces- 
sary to bring the airplanes back because, to me, that was 
the prodlem. 

Of course, L. B. Smith kept telling me, You buy the air- 
planes, you go ahead and pay them and do whatever you 
want. Me didn’t want the airplanes back. 


* e e * e es e ° e 


e 

[632] . What else do you recall in the way of contacts 
and negotiations with the parties during this period, Mr. 
Carnicero? A. Well, in January we had a meeting at the 
office of Mr. Bellomy, to which Mr. Bellomy referred, with 
Mr. Bellomy. He mentioned that Mr. Zambrana was there. 
T don’t yemember that Mr. Zambrana was there, but I don’t 
rememter but it is not important. .At which time we again 
discussed in detail the situation. 

Well, T got the standard answer, You pay for the air- 
craft and then you can bring them back: we are not going 


to give you any power of attorney, we are not going to give 
you any assistance. 


(638] A. Well, I kept in continuous touch with L. B. 
Smith and Bob Smith, telling them that or urging them 
that if they didn’t want to give us the power of attorney 
they should do something themselves because with the 
passage of time the situation was going to get worse and 
this went over the years. 

At the time I think that Air Carrier wrote them a letter 
saying without prejudice unless there is somebody that 
wants to buy the airplanes let’s go ahead and sell these 
airplanes and then whatever happens in the suit, then let 
that fall wherever it may fall. But I met a complete dead 
wall in front of me. I never was able to get any coopera- 
tion whatsoever. To me, it was unbelievable, but that was 
the fact. 

During the January 2nd or 3rd meeting, Herrol Bellomy 


—I urged him to send somebody to do something and the 
answer was the standard one, you may pay for them and 
you can do whatever you want. 


s s s s s s s se ad ° 


[653] Q. Directing your attention, Mr. Carnicero, to the 
period October, September—September, October and No- 
vember of 1959, did you apprise Mr. L. B. Smith and Mr. 
R. V. Smith or Mr. Bellomy of the existence of the second, 
third and fourth mortgages on the first two aircraft in 
favor of Banco Industrial? A. My recollection is that I 
apprised L. B. and also your people in Camp Hill, Penn- 
sylvania. I think that I apprised both, but as I say, I don’t 
remember. 

Q. And during that period when did you advise them of 
the second, third and fourth mortgages on the first two 
aircraft? A. Well, I was advising L. B. Smith of the de- 
tails of what was happening in Argentina as we went along. 
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I don’t remember the specific date but I remember advising 
him. 

Q. W& it before the execution of the refinancing [654] 
of November of 1959? A. Well, before the execution of 
the financing agreement we went in extreme detail with 
L. B. Sriith as to the circumstances Transcontinental was 
finding itself at that time. So that would have been the 
time. 

Q. Hae you any memoranda, memorandum of any sort 
in your possession describing what you told L. B. Smith, 
deceasedd or R. V. Smith regarding the second, third and 
fourth mortgages? A. As I mentioned in my deposition, 
I am not in the habit of taking memos, I go by the final 
agreements. 

Q. Did you write a letter confirming your oral communi- 
cation to L. B. Smith, if you made one, that you had ad- 
vised him on precisely a date that Banco Industrial had 
second, third and fourth mortgages on the first two air- 
craft? A. Mr. Kiernan, we were discussing negotiations 
with him for years, there never have been a letter from 
me to him. I talked to him on the phone. I was not in 
the habit of doing that. 


* * * * * * . * . s 


{690] The Court: Mr. Carnicero, during the negotiations 
in November of 1959 when the payment situation was 
amended on the obligation of Transcontinental to L. B. 
Smith or Aviation Credit, throughout those negotiations 
is it not a fact that you represented both Transcontinental 
and Air Carrier Service Corporation? 

The Witness: Yes, Your Honor, I had a power of attor- 
ney from Transcontinental and I was the Chairman of the 
Board of Air Carrier Service Corporation. 

The Court: And of course you were also a stockholder 
of Transcontinental? 

The Witness: Yes, I was. 
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The Court: And, as a matter of fact on behalf of Trans- 
continental you started the negotiations to get the pay- 
ments extended, did you not? 

The Witness: Yes, Your Honor, at the request of Trans- 

continental I requested extensions. 
{691-698] The Court: And so that Air Carrier Service 
Corporation had full knowledge through you throughout 
this entire transaction as to what was being done, did they 
not? 

The Witness: Yes, Your Honor. 

The Court: All right. 


e e ° * e s * Sd * ° 


[699] The Court: Now I have not gotten a satisfactory 
answer to this one yet: With regard to these C46 CW T 20 
aircraft, what was the reasonable market value in your 
opinion of these aircraft in ’57, ’58, ’59, 60 and ’61, each 
year; can you give me that? 

The Witness: Yes. In ’57 and ’58, those were the years 


in which we bought the aircraft, I mean when I say ‘‘we,’’ 
I mean Transcontinental bought the aircraft. At that time 
—you ask me for my opinion, Your Honor, correct? 

The Court: Well, you buy and sell these aircraft, don’t 
you? 

The Witness: Yes. At that time the market as far as 
being able to sell an aircraft of this type for cash was 
somewhat depressed. After the year 1960, the value of 
the aircraft, value continued to decrease. I would say after 
that, 1961, ’62— 

The Court: Well, let’s just cover the years, first ’57 and 
38. What were they worth then, approximately what they 
sold for? 

The Witness: I would say so, yes. For a credit sale. 
Of course, Your Honor, one is selling something for cash 
and another for credit, the prices, of course, differ. They 
were worth the kind of the value Transcontinental paid. 

The Court: All right. By 1959-’60, what were they 
worth? 
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[700] The Witness: The first two aircraft had declined in 
value. The second aircraft, Your Honor—the third air- 
craft, | mean, was an improved aircraft. It carried more 
weight so it had more value. I think that right at that 
time the Government of the United States prohibited the 
transportation of troops with these airplanes and, of course, 
then the market came way down because those airplanes 
could not be used in the country. 

The Court: Well, it came way down, but what did it 
come way down to? 

The Witness: Well, Your Honor, if you could find some- 
body thet would have bought the aircraft, there are cir- 
cumstances where you could have sold the aircraft if you 
gave credit and terms. 

In 1961 I think that the aircraft could have been sold 
for about forty-sixty thousand dollars, if you found a buy- 
er, and # would have to be in a term basis and a weak 
buyer. That means a buyer that would have to pay for 
the airplane as he used the airplane. I don’t think that 
there were strong buyers for this type of airplane at that 
time. 

The Court: Was there any sale for them, market for them 
in the United States, that is, for use in the United States? 

The Witness: We didn’t sell any, Your Honor; I couldn’t 
tell you if there were sales. 

[701] The Court: Well, you, for example— 

The Witness: I’m sorry. 

The Court: In your testimony, you have said time after 
time that in the latter part of °60 and early °61 that Mr. 
Smith said he didn’t want those aircraft back. Why didn’t 
he want those aircraft back? 

The Witness: Because he couldn't sell them. He couldn’t 
have gotten out for the aircraft the money that was still 
due to him, and he wanted to take the position that these 
was our problem, you bring them back and you sell them 
and you pay me, and he didn’t want to bring them back. 
He had airplanes of his own that he couldn’t sell. 
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The Court: Of this type? 
The Witness: Yes, Your Honor. 
= s & * * 


Herrol Bellomy 


[722] Q. Mr. Bellomy, at the January 2, 1961 meeting in 
Miami with Mr. Carnicero which you have already testified 
previously to, did Mr. Carnicero mention anything to you 
or anyone else at that meeting, including Mr. L. B. Smith, 
along the lines that Air Carrier Service was going to re- 
move the planes through foreclosure proceedings on be- 
half of L. B. Smith Aircraft? A. No, he did not. 

Q. In fact, did Mr. Carnicero ever mention anything 
about [723] foreclosure proceedings to you at all with re- 
spect to removing these planes? A. No, he never has. 


e * * * . * * * * * 


Q. Well, did Mr. Carnicero ever inform you at this mect- 
ing of January 2nd, 1961 or any other time that there were 
second, third and fourth mortgages on the first two planes? 
A. No, he did not. 

Q. Now, what about the third plane, sir, at the January 
2nd, 1961 meeting did Mr. Carnicero say anything spe- 
cifically with regard to the third plane? A. It was their 
intention to keep the third aircraft at that time and he 
specifically told me that he was going to try to work out 
a deal, I believe where the government would pay for it. 
First, he was talking about bringing them back. 

Q. Now, did he say anything to you about the non-return 
of the third plane prior to that January 2nd, 1961 meeting 
in Miami? <A. Well, the third aircraft Mr. Carnicero had 
been discussing with me and apparently with Mr. Smith 
and several [724] others the possibility of keeping that 
aircraft. They wanted to keep it because of apparently, 
its potential and the work it could do in respect to the 
other airplanes. 
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Q. Xow, after the January 2nd, 1961, meeting in Miami 
with Mr. Carnicero and prior to your leaving L. B. Smith 
Aireraft Company and going into your own business, I be- 
lieve you said that was in 1962, did you have occasion to 
actually see any of these three planes involved in this liti- 
gation and if so where and when was that, sir? A. That 
was after the January 2nd meeting. I believe the next time 
I saw those planes was in Buenos Aires in September- 
October, along that area of 1961, when I made a trip to 
Argentina and Uruguay. We saw the airplane in Mon- 
tevidee and I went over to Buenos Aires to see Austral and 
apparently Austral in some way or form was trying to 
take over Transcontinental, and while there, Mr. Umberto 
Deriter, one of the principals in Austral, took me to the 
air park, to the airplane, and there he showed me the first 
two aigpraft. One of them was being cannibalized and the 
other qhe was completely disassembled, apparently in the 
process of being overhauled by Transcontinental or Austral. 
The third aircraft was being flown. 
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No. 24,129 


Keystone Acceptance Corporation, Appellant, 
We 


DynaLecrron Corporation, 4 ppellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 
t 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Under the governing Florida law, did the Guaranties 
with rgspect to the first two aireraft contain conditions 
or promises, implied in fact or law, that the ereditor must 
appoint the Guarantor, or someone else in Buenos Aires, 
Argentina, as the ereditor’s agent to foreclose against the 
security in the Argentine debtor’s possession, before calling 
upon the Guarantor to perform under its said Guaranties? 


2. Under Florida law, did the Guaranty with respect to 
the third, lease-purchase aircraft contain a condition or 
promise, implied in fact or law, that the creditor should 
on its gown ascertain what Argentine procedures were 
available to permit the Guarantor to cause said aircraft 
to be legally exported from Argentina? 


> 


3. Was time of the essence of the three Guaranties, as 
it was with respect to the three sales agreements? 


+. Did the 90-day period in the first two Guaranties run 
concurrently with the Argentine Government’s 90-day 
option period granted it with respect only to the first two 
aircraft by paragraph 22 of the chattel mortgages? 


5. Did the Direccion General de Registro y Habilitacion 
Aeronautica, Ministerio de Aeronautica de Argentina (here- 
inafter referred to as the Air Ministry) reject Aviation 
Credit’s October 11, 1960 default notice, or treat same as 
ineffectual to start the running of the Argentine Govern- 
ment’s 90-day option period with respect to the first 
two aircraft? 

6. Is there any reliable evidence to support the Court’s 
finding that during October or November, 1959, Jorge 
Carnicero advised L. B. Smith, deceased, of the second, 
third and fourth mortgages the purchaser had, a year 
earlier, placed on the first and second aircraft in favor 
of the Banco Industrial de la Republica Argentina (here- 
inafter referred to as the Banco Industrial) (Finding 48, 
Joint Appendix, page 18)? 


This case has not heretofore been before this Court. 


REFERENCES TO RULINGS 


1. The Court’s findings and conclusion that Smith 
Aircraft and Aviation Credit breached the implied and 
constructive conditions precedent to the Guarantor’s un- 
conditional obligation to cause the exportation from 
Argentina of the first two aircraft are contained in 
Findings 69, 72 and 76 and Conclusion of Law 6, at 
pages 24-28 of the Joint Appendix. 


2. The Court’s finding that Air Carrier could not have 
caused the third aircraft to be legally removed from 
Argentina without the assistance and cooperation of Smith 
Aircraft or Aviation Credit is in Finding 77 at page 26 
of the Joint Appendix. 
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3. The Court’s conclusion that time was not of the 
essence in. the performance of the Guaranties is contained 
in Conclufion 3 at page 27 of the Joint Appendix. 

4. The €ourt’s conclusion that the 90-day option period 
of the Argentine Government and the 90-day period granted 
the Guarantor for the return of the first two aircraft ran 
consecutively and not concurrently, is contained in Con- 
clusion 4 at page 27 of the Joint Appendix. 


5. The Court’s conclusion that the October 11, 1960 letter 
from Aviation Credit was not effective to start the running 
of the Argentine Government’s 90-day option period in 
regard to the first two planes is found in Finding 63 and 
Conclusion 5 at pages 22 and 27, respectively, of the Joint 
Appendix. 

6. The Court’s finding that L. B. Smith was advised by 
Jorge Carnicero in October or November 1959, of the 
second, third and fourth mortgages on the first and second 
aircraft granted the Banco Industrial by Transcontinental, 
S. A., securing approximately $626,000.00, is in Finding 48 
at page 18 of the Joint Appendix. 


STATEMENT OF THE CASE 


This appeal is from the dismissal of an action against a 
guarantor for the balance of the purchase price owed on 
three pass{nger aircraft sold to an Argentine airline. 


The casq@was tried by the Court below without a jury. 


The Court's findings of fact and conclusions of law were 
92 


filed on Deeember 16, 1969 (J.App. 8). On December 23, 

VRoference gin this brief to materials in the Joint Appendix will be 
identified by 4 abbreviation J.App., followed immediately by the page 
therein on which the referenced material commences. Exhibits which are 
reproduced in the separate volume called Joint Appendix—Exhibits, will be 
designated as P,’s Exh, 42, J.App.-Exhs. 86 or D.'s Exh, 2, J.App.-Exhs. 146, 
References to testimony not reproduced in the Joint Appendix will be 
identified by reference to the page number in the Reporter's official transcript, 
abbreviated Tr, Exhibits not reproduced in the separate volume and hence 
not referenced thereto are available for examination in this Court's record 


room, 
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1969, the Court entered its Order and Judgment dismissing 
the action on the merits, with costs to defendant. No 
opinion was filed. Plaintiff-appellant’s motion for a new 
trial, to amend and supplement the findings and con- 
clusions, to make new findings and conclusions, to vacate 
the judgment, and to direct the entry of a new judgment 
was denied February 2, 1970. The notice of appeal was 
filed March 3, 1970. Motions for extensions of time until 
July 14, 1970, for filing this brief and the Joint Appendix 
have been granted. 


The seller of the three aircraft involved in this case is 
L. B. Smith Aircraft Corporation (now named Tempo 
Design Corporation and hereinafter called Smith Aircraft). 
During the entire period relevant hereto, it was engaged 
at the Miami International Airport, Miami, Florida, in the 
business of buying, rehabilitating, converting and selling 
all types of aircraft, aircraft parts and accessories.* The 
assignee of Smith Aircraft was Aviation Credit Corpora- 
tion (hereinafter called Aviation Credit), of Camp Hill, 
Pennsylvania, which was engaged in the finance business, 
and which has been succeeded by plaintiff-appellant, 


2In the course of its business, Smith Aircraft had developed, at an expense 
in exeess of $1,000,000, certain modifications permitting substantial increases 
in the authorized weight loads of C-46 aircraft. In 1956, Smith Aircraft 
received from the Federal Aviation Administration a Manufacturer’s Cer- 
tifieate, under which it converted, on orders, a substantial number of Govern- 
ment-surplus C-46’s, which it had purchased for approximately $25,000, into 
passenger aireraft which were known as CW-20T’s. By improving upon its 
modifications, by 1954 Smith Aircraft was selling converted C-46’s with even 
greater weight load capacities, known as Super 46 C’s, During the years 
1956-1954, Smith Aircraft was the only aircraft dealer holding the type cer- 
tifleate deseribed above. The C-46 overhaul operation, which cost in many 
canes in exeesm of $200,000 per plane, ineluded a conversion to passenger 
configuration, all new seats, all new interior, heating, soundproofing, a tail 
modification, engine narelle modifieations, new engines, new propellers, new 
colleta, and a new landing gear. (Bellomy, J.App. 38 and Tr, 7, 715; L. B. 
Smith, J.App. 87-83.) 


Keystone Acceptance Corporation, similarly of Camp Hill, 
Pennsylvania.* 


The purchaser of the three aircraft was Transcontinental 
S. A. (hereinafter called TSA), a privately owned Argen- 
tine commercial airline organized in Buenos Aires in 
1956. Its guarantor was Air Carrier Service Corporation 
(hereinafter called Air Carrier) of Washington, D. C., a 
wholly-owned subsidiary of California Eastern Aviation, 
Inc. (hereinafter called California Eastern), which has 
been succeeded by Dynalectron Corporation, a Delaware 
corporation with principal offices in the District of 
Columbia.‘ 


In 1956, the year TSA was organized in Argentina, it 
purchased from L & J Trading Company, of Miami, 
Florida, its first three planes, which were converted to 
TSA’s specifications by Smith Aircraft. In the following 
year, Jorge Carnicero, representing TSA as its attorney in 
fact, initiated negotiations with Smith Aircraft for the 


purchase by TSA of three additional C-46 aircraft to 
be converted by Smith Aircraft. That Company had never 
before sold any planes to South American customers on 
an installment sales basis, (Bellomy, J.App. 32; Bellomy, 
Tr. 147). It at first, therefore, declined to sell any air- 


3Mr. L. B. Smith was President and the controlling figure of Smith Air. 
eraft, Aviation Credit and Keystone Acceptance Corporation, Mr. Smith died 
February 28, 1968, pending the trial below. Mr, Herrol Bellomy, as Vice 
President. and General Manager of Smith Aireraft during the years 1954 
through 1962, ran the day to day operations of the Company and assisted Mr. 
L, B, Smith in planning the Company's future. Since 1962, Mr. Bellomy 
has conducted his own business in Miami, Florida, of buying, selling, leasing 
and financing airplanes and related services. (Bellomy, J. App. 29-30.) 


4Mr, Jorge Carnicero, a native of Argentina and a District of Columbia 
rexident. since 1950, was a founder, originally a 259% stockholder and a director 
of the purchaser, TSA, THe was also the chief executive officer of the guar- 
antor, Air Carrier, as well as of its parent, California Eastern, Since at 
least. 1960 he has been the Chairman of the Board and chief executive officer 
of defendant-appellee, Dynalectron Corporation, the guarantor’s successor in 
interest. (Carnicero, J.App. 125-127.) 
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craft to TSA on an installment sales basis. When it 
agreed, finally, to discuss a term-basis sale, its president, 
L. B. Smith, insisted at first upon a thirty (30) day re- 
possession period following default and a bank guaranty, 
which Mr. Carnicero explained would have been prohibitive. 
At last it was agreed that Smith Aircraft would sell TSA 
a CW-20T on a time basis, only if Air Carrier or some 
other U.S. corporation would act as TSA’s unconditional 
guarantor. (Carnicero, J.App. 128-129; L. B. Smith, 
J.App. $7, 89; Bellomy, J-App. 31-33; Bellomy, Tr. 173- 
174.) In that year—1957—TSA purchased two CW-20T’s 
from Smith Aircraft for $249,900 and $253,617, respectively, 
pursuant to sales agreements dated October 1 and 
November 16, 1957. (P.’s Exh. 1, J-App.-Eshs. 2.) 


The sales agreements, which were identical but for 
certain detailed specifications and price, called for delivery 
of the converted aircraft at Smith Aircraft’s plant at 
Miami, Florida. They provided that any disputes relating 
to the conversion should be settled by a representative of 
the U.S. Civil Aeronautics Administration selected by the 
parties, and that any controversy or breach thereof not 
so settled should be submitted to the American Arbitration 
Association. The agreements expressly provided that time 
was of the essence thereof, and that they and all actions 
thereunder were to be governed by the laws of Florida. 
(P.’s Exh. 1, §7 8 and 10, J.App.-Exhs. 5-6.) 


Attached as schedules to each agreement were detailed 
specifications, Smith Aircraft’s express warranty and 
guaranty against defects in material and workmanship, a 
warranty and guaranty of title, exact copies of the 
promissory note and aircraft chattel mortgage to be 
executed by TSA upon transfer of title at Miami, Florida, 
and a copy of the delivery receipt for execution by TSA. 


The promissory note and aircraft chattel mortgage 
printed forms, which had been prepared by Smith Air- 
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craft’s attorney, Robert V. Smith of this City, were the 
same forms utilized in the sale by L & J Trading Company 
to TSA of the first three CW-20T’s. Paragraph 15 of the 
chattel thortgage form contained the customary remedies 
reserved by a mortgagee in case of the mortgagor’s 
default, including the right immediately to proceed to fore- 
close in any manner provided by law. At Mr. Carnicero’s 
insistence, and as in the case of the three earlier chattel 
mortgag?s used in the L & J Trading Company trans- 
action, paragraph 22 thereof conferred upon the Argentine 
Government an option exercisable within ninety days of 
notice to it from the mortgagee of TSA’s default, to pay 
the balance due on the note and receive an assignment 
of the thortgagee’s interest therein. Smith Aircraft as 
mortgagee reserved to itself and its assignees the addi- 
tional right, if the option were not exercised, physically 
to remove the aircraft from Argentina to the United States 
at TSA’s expense. The exact language employed reads as 
follows (P.’s Exh. 3, J.App.-Exhs. 10, 18): 


‘“’WENTY-SECOND: In the event Mortcacor defaults 
under the terms hereof, MortGacor shall send written 
notice thereof to Direccion Nacional de Aviacion Civil, 
Ministerio de Aeronautica of Argentina. Within 
ninety (90) days of such notice, the Argentine Govern- 
ment or its authorized designee shall have the option 
and ‘right to pay the balance then due under the note 
secured by this Mortgage in New York U.S.A. dollars, 
and*shall receive an assignment of MortGacEEe’s in- 
terest herein. If such option is not exercised within 
such time, Morrcacre shall have, in addition to its 
rights above set forth, the right physically to remove 
said, aireraft from Argentina to the United States of 
Amcrica at expense of Mortcacor. Mortcacor shall 
have obtained from the appropriate Argentine govern- 
ment authorities written acknowledgment of this au- 
thorization and all others herein contained. Upon such 
removal, Argentine registry shall be cancelled and the 
aircraft shall be deemed United States of America 
aircraft. All rights and obligations of Morraacor set 


i 
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forth in Paragraph Firreest# shall remain in effect 
in the event of such removal.’”’® 


Contemporaneously with the execution of the sales 
agreement covering the first aircraft, Serial No. 26688, and 
in accordance with the understanding theretofore reached 
between L. B. Smith and Jorge Carnicero as an in- 
dispensable part of the sale, Mr. Jorge Carnicero executed 
and delivered to Smith Aircraft the first Guaranty as 
Chairman of the Board of Air Carrier. (P.’s Exh. 4, 
J.App.-Exhs. 19.) Thereunder Air Carrier unconditionally 
guaranteed that it would cause the first aircraft to be 
exported from Argentina with its Argentine registration 
cancelled within ninety (90) days after declaration by 
Smith Aircraft or its assignee of TSA’s default. In the 
event Air Carrier should fail within said ninety (90) days 
to cause said aircraft to be exported from Argentina, Air 
Carrier agreed then to assume and within 15 days to bring 
current and thereafter to make the monthly installment 
payments as due on TSA’s note. Air Carrier further 
agreed that should it default in its duty to keep the install- 
ment payments current, Smith Aircraft, its successors or 
assigns, then had the right to declare fhe entire remaining 
unpaid balance immediately due and payable, which Air 
Carrier agreed to pay upon demand. As consideration 
for Air Carrier’s aforesaid Guaranty covering the first 
aircraft, Smith Aircraft paid it a guaranty fee of $4,900. 


The second plane, Serial No. 145, was sold by Smith 
Aircraft to TSA pursuant to a sales agreement executed 
on November 16, 1957, containing the same provisions 
and attachments as the October 1, 1957, agreement on the 
first plane. Again, contemporaneously with its execution, 


& The aforesaid ninety (90) day option granted the Argentine Government 
was claimed by Jorge Carnicero to be required by Decree Law 1256 of 
February 1, 1957, quoted in full on page 3a of the Addendum hereto. That 
law, curiously, directs itself only to the rights the Argentine Government 
was to have upon ‘receiving communication of [an enterprises’s] ccanation 
of activities.’’ (P.'» Exh. 74, Addendum 2a.) 
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Air Carrier executed and delivered to Smith Aircraft an 
unconditional Guaranty covering the second aircraft, which 
was identical in all material respects to the first Guaranty. 
As previously agreed, Smith Aircraft paid Air Carrier as 
consideration for the Guaranty covering the second aircraft 
a guaranty fee of $4,975.54. (P.’s Exh. 2E, J.App.-Exhs. 
23.) 


Prior to delivery of the first two aircraft, TSA was 
required by the sales agreements to furnish Smith Aircraft 
certificates from the Argentine authorities approving the 
conditions of the mortgages and acknowledging that the 
mortgages would be accepted for recordation. Such 
certificates were secured by TSA and furnished Smith 
Aircraft. One of the eight ‘‘clarifications’’ upon the basis 
of which the certificate was issued was that TSA ‘‘will 
immediately advise this National Board [of Civil Aviation, 
Ministry of Aeronautics] of any difficulty which would 
prevent it from the normal compliance of its obligations 
to the ereditor.’? (P.’s Exh. 83, J.App.-Exhs. 143.) 


By a ase-purchase agreement dated March 12, 1958, as 
amended June 25, 1958, TSA acquired two more aircraft. 
These were two Super Constellations owned by California 
Eastern, the Guarantor’s parent, which planes were both 
under mortgage from California Eastern to Lockheed 
Aircraft Corporation. TSA obligated itself to pay Cali- 
fornia Eastern for use of these aircraft a total rental of 
$7,870,488 over a sixty-month period. (P.’s Exhs. 75, 
76 and 77.) The registration in Argentina of aircraft 
acquired by its citizens under purchase-sale contracts on 


6Mr. Jorgo Carnicero, the Chairman of the Board of Air Carrier, was, 
it will bo recalled, also the chief oxceutive officer and Chairman of the 
Board of California Eastern, of which Air Carrier was a wholly-owned sub- 
sidiary. A® oxplained more fully hereinafter, TSA effected the deregistra- 
tion, legal exportation and return to tho United States of California Eastern’s 
aforesaid Lockheed Super Constellations without any court proceedings what- 
ever, just at the time TSA and Air Carrier, through Jorge Carnicoro, were 
securing a moratorium and rescheduling of all payments duc under the term- 
sales from Smith Aircraft and ita assignee, Aviation Credit. 
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credit executed abroad whereunder the foreign seller 
retained title as security for payment was first authorized 
Sai We 


by Deeree Law 12,627/57, first published in Buenos Aires 
on October 23, 1957. (P.’s Exh. 72.)* 


On November 4, 195S—just 10 days before the execution 
by TSA and Smith Aircraft of the lease-purchase agree- 
ment covering the third aircraft, TSA placed second, third 
and fourth mortgages on the first two planes sold to it by 
Smith Aircraft to secure a loan from the Banco Industrial 
of approximately $53,056.9S87,28 Argentine pesos, the 
equivalent of approximately $626,000.00. Said mortgages 
were recorded at the Ministry of Aviation on November 10, 
1958, but Jorge Carnicero did not then notify L. B. Smith, 
R. V. Smith, Herrol Bellomy or anyone else connected 
with Smith Aircraft or Aviation Credit thereof. (P.’s 
Exh. 59, J.App.-Exhs. 121; R. V. Smith, J.App. 58; Herrol 
Bellomy, J.App. 43, 136; L. B. Smith, J.App. 97-98.)° 


On December 31, 1958, TSA acquired its third aircraft 
from Smith Aircraft pursuant to a lease-purchase agree- 
ment dated November 14, 1958, the provisions of which 


7 The provisions of Law 12,627 were extended for a three-year period ending 
October 23, 1963, by Deeree Law 15,779 published December 27, 1960 (P.’s 
Exh. 73), with retroactive effect to October 23, 1957. It was not until after 
the adoption by Argentina in 1958, after the first two sales involved herein 
had been made, of the Convention on the International Recognition of Rights 
in Aireraft, 4 U.S.T. 1830 (hereinafter referred to as the Geneva Convention) 
and in particular Article I thereof, was it clarified that lease-purchase, con- 
ditional sales and other title retention agreements were to be accepted for 
recordation in Argentina by Argentine citizens having possession of aircraft 
under such agreements. Pertinent portions of the Geneva Convention are 
quoted in the Addendum hereto at page 4a. 


S Instead of paying Smith Aircraft off on the first two planes with a por- 
tion of the proceeds of said loan, and reserving some part thereof for a down 
payment on the third Smith Aircraft plane to be purchased by TSA with 
no down payment, TSA, with the Guarantor’s knowledge, paid California 
Eastern the first monthly rental due on November 1, 1958, of $150,700, 
having previously paid said California Eastern with respect to said planes, 
pursuant to the lease-purchaye agreement, an initial deposit of $200,000, 
making total payments from TSA to that Company of $350,700, (P.’s Exhs, 
75, 76 and 77.) 
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were fashioned by attorney Smith along the lines of the 
Califor..ig Eastern-TSA agreement referred to above, a 
copy of which had been furnished Smith Aircraft by Mr. 
Carnicero. (P.’s Exh. 3B, J.App.-Exhs. 29.) The total 
agreed term rental for the third aircraft, Serial No. 26683, 
was $279,224, payable in forty-eight monthly installments 
commencing upon delivery of the aircraft to TSA. Under 
the agrejment, TSA had an option, exercisable on five 
days’ notice, to purchase the aircraft on any monthly 
rental dye date by payment of the balance of the agreed 
term ren‘al, as reduced by a 6% interest factor. Further- 
more, TSA’s payment of all forty-eight monthly rentals 
would c@mstitute its exercise of its option to purchase, 
entitling it to a transfer of title by bill of sale. 


As in the case of the sales agreements, the lease-purchase 
agreement expressly provided that time was of its essence. 
(P.’s Exh. 3B, { 25(b), J.App.-Exhs. 39.) It also contained 
the customary prohibitions against assignment or sub- 
letting, akcept with Smith Aircraft’s consent, and expressly 


prohibited TSA’s transfer of its registration to another 
country qrithout Smith <Aireraft’s prior written consent. 


(/d., 728.) As distinguished from the chattel mortgages 
on the fgst two aircraft, the Argentine Government had 
no optioh (90 days or otherwise) to acquire the lessor- 
seller’s interest in the third plane in the event of TSA’s 
default. (Finding of Fact 35, J-App. 16.) 


Paragraph 26 of the Agreement gave Smith Aircraft or 
assigns the right upon TSA’s default to declare the balance 
of the term rental due and payable upon 5 days’ written 
notice, whereupon TSA agreed cither to exercise its 
purchase, option ‘or redeliver the said aireraft property 
with its Argentine registration cancelled, at its expense,’’ 
to Smith Aircraft’s plant in Miami, Florida. If TSA failed 
to redeliger, Smith Aircraft reserved the right to repossess 
the aireraft and hold same free and clear of the lease. As 
before, Smith Aireraft paid Air Carrier a guaranty fee 
of $4,960 for the latter’s Guaranty of the third plane, 


snd ha ¥ 
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which was essentially the same in substance and effect as 
the first two Guaranties. (P.’s Exh. 3C, J.App.-Exhs. 43.) 


The two sales agreements, as well as the promissory 
notes, mortgages and the lease-purchase agreement, were 
recorded in Argentina as called for by the agreements.° 


The notes, mortgages and lease-purchase agreement were 
assigned by Smith Aircraft unto Aviation Credit on 
March 13, 1958, and on January 7, 1959. Those payments 
which TSA in fact thereafter made on its notes and under 
the lease-purchase agreement were remitted directly to 
Aviation Credit. The assignments were not recorded in 
Argentina, however, until January 10, 1961. 


Smith Aircraft’s attorney, R. V. Smith, caused the U. Ss. 
registration of the three aforesaid aircraft to be cancelled 
simply by letters, with copies to Mr. Carnicero, directed 
to the Civil Aeronautics Authority. That Agency was 
requested in said letters to advise TSA of the deregistra- 
tion, which it did, thus permitting TSA’s registration of 
the aircraft in Buenos Aires. (P.’s Exhs. 7, 8, 2K, 3G, 
3H and 31.) By and upon the delivery of the third air- 
craft—the Super 46 C, Serial No. 26683—to TSA, at Miami, 
Florida, on December 31, 1958, Smith Aircraft had fully 
performed each and all of its promises set forth in the 
three agreements described above, in accordance with its 
guaranties and warranties of workmanship and materials, 
at a cost to it in excess of $600,000. The defendant’s costs, 
on the contrary, were zero, yet for its unfulfilled promises 
Smith Aircraft paid it almost $15,000 in guaranty fees. 
Its principal, TSA, had the use of three aircraft for over 
four (4) years, yet paid a little over one-third of what 
it had agreed upon as their total purchase price. 


% Apparently in order to satisfy the Air Ministry that the lease-purchase 
was the type of transaction intended to be accepted for recordation under 
Article I of the Geneva Convention, supra, an exchange of enables and a letter 
froin Smith Aireraft to TSA, which altered the agreement not the least, took 
place before actual delivery of the leane-purchase plane to TSA in Miami, 
Florida. (P.’s Exhs. 2D and 3E, J.App.-Exhs. 45-46.) 


3 

In the spring and summer of 1959, TSA fell behind in 
its monthly payments due on all three aircraft. Mr. 
Carnicero assured Aviation Credit throughout that summer 
that the Banco Industrial ‘‘had guaranteed payment of two 
of [TsA’s] C-46 aircraft,’ and that the 1958 loan from 
Banco Industrial ‘‘would pay the both aircraft in full.” 
(D.’s Exh. 2, J.App.-Exhs. 146.) Notwithstanding Jorge 
Carnicero’s repeated promises, Aviation Credit received no 
payments through October, 1959. 


On Qctober 16, 1959, R. V. Smith received a telephone 
call in,the course of which Jorge Carnicero advised that 
he wanted, on TSA’s behalf, to put the Argentine Govern- 
ment on notice of TSA’s defaults, as a means of hastening 
the payment of an anticipated Government subsidy. He 
directed further that the Argentine Government be told 
that its ninety (90) day option period would commence 
with the proposed letter of TSA’s default, wherein the 
Air Ministry was also to be advised that if TSA resumed 
payments in January 1960, then the Argentine Govern- 


ment’s aforesaid option period would be reduced to thirty 
(30) days. (P.’s Exh. 13, J.App.-Exh. 49; R. V. Smith, 
J.App. 50-52.) 


Jorge Carnicero’s aforesaid instructions were confirmed 
by Mr. L. B. Smith in a conversation from Mr. Carnicero 
and him from Miami to R. V. Smith here in the District 
on October 30, 1959. (P.’s Exh. 14, J.App.-Exhs. 50.) In 
the course thereof, R. V. Smith was direeted by Smith 
Aireraft’; President to prepare an appropriate agreement 
reschedting current and past due payments to commence 
in January 1960, to reduce both the Argentine Govern- 
ment’s option period and Air Carrier’s guaranty periods 
from ninety (90) to thirty (30) days, effective January 
1960, with the proviso that should TSA fail to pay in 
January 1960, both of the foregoing periods should be 
deemed to have expired as of the date the agreement was 
filed es Air Ministry, (/d.; R. V. Smith, J.App. 50-52. 
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‘A draft of a four-party agreement was prepared by Mr. 
R. V. Smith and presented to and discussed with Mr. 
Carnicero at the latter’s office in this City on November 2, 
1959. Mr. Carnicero requested that ‘¢ Nir Carrier’’, which 
by this time, unbeknownst to R. V. Smith, was California 
Eastern. be eliminated as a party, and its Guaranties be 
incorporated in a separate instrument, since the Guarantor 
(now California Eastern) had not been a party to any of 
the earlier documents recorded in Argentina. (P.’s Exh. 
15, J-App.-Exhs. 51; R. V. Smith, Tr. 211-217.) 


As of November 10, 1959, the redrafted refinancing agree- 
ment (P.’s Exh. 18, J.App.-Exhs. 59) was duly executed 
by TSA, Smith Aircraft and Aviation Credit, postponing 
until January 1960, the rescheduled payments on all three 
aircraft. Nothwithstanding the postponement of payments 
due, it was agreed that the unpaid monthly installments 
would remain as past due according to their original due 
dates, and that the defaults would be continuing defaults 
notwithstanding that TSA might make payments com- 
mencing January 1960, in accordance with the new 
schedules. An important purpose of the refinancing nego- 
tiations. as indicated above, had been to secure a reduction 
to thirty (30) days from the agreed ninety (90) day- 
periods in the chattel mortgages and the three Guaranties. 
Hence, Paragraph 3 purported to amend Paragraph 
Twenty-Second of the two chattel mortgages, covering 
the first two aircraft, by changing from ninety (90) days 
to thirty (20) days the period within which the Argentine 
Government’s option to acquire the mortgagee or its 
assignee’s interests in each of the first two aircraft. (P.’s 
Exhs. 18, J.App.-Exhs. 65.) 


When presented with the separate amendment to the 
Guaranties, similarly reducing to the same thirty (30) day 
period the Guarantor’s time for causing the planes to be 
legally removed and exported from Argentina (P.’s Exh. 
19, J.App.-Exhs. 73), Mr. Carnicero understandably re- 
quested Mr. R. V. Smith to hold in abeyance said amend- 
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ment to the Guaranties (P.’s Exh. 19, supra), until such 
time as both parties found out (1) whether a subsidy would 
be forthcoming permitting a payout of all three planes 
in their entirety; (2) whether TSA would meet the re- 
scheduled payments due in January 1960; and (3) whether 
or not the Air Ministry would reduce its option time from 
ninety (90) to thirty (30) days. Pending the resolution 
of the foregoing, R. V. Smith and Jorge Carnicero agreed 
the existing Guaranties would remain in full force and 
effect. °(R. V. Smith, Tr. 233-235.) When in mid-February 
1960, Jorge Carnicero advised R. V. Smith that the Air 
Ministry had declined to reduce its option period, R. V. 
Smith wrote on the margin of Exhibit 19 the reasons said 
amendment to the Guaranties had not been signed, viz., 
‘“‘Carnicero refused to sign because Argentine Gov’t 
allegedly won’t agree to reduction of 90 to 30 days—won’t 
reduce Air Carrier to 30 days without Gov’t so doing— 
Old Guaranty’s to stay.’’ (P.’s Exh. 19, supra; R. V. 
Smith, Tr. 233-235.) 


The November 10, 1959, refinancing agreement, which 
TSA agreed to, but failed to record, and wherein TSA 
agreed it would attempt to secure the Air Ministry’s 
approwi of its terms, provided that should the reduction 
in the option period not be acceded to, then the filing there- 
of, in and of itself, was to ‘‘constitute the notice of default 
required by said mortgages * * * *.’? (P.’s Exh. 18, 7 4, 
J.App.-Exhs. 67.) 


On November 21, 1959, Mr. Carnicero advised attorney 
R. V. Smith that a copy of the aforesaid refinancing agree- 
ment fad been sent to the appropriate Argentine Air 
Ministry authorities (P.’s Exh. 22), under cover of attorney 
Smith’s letter which, as did the agreement itself, stated 
it constituted a notice of default under the chattel mort- 
gages and the lease-purchase agreement, should the 
Argentine authorities not accede to the reduction agreed 
upon by buyer, seller, assignee and Guarantor. (P.’s Exh. 
21, J.App.-Exhs. 77.) While the Guarantor did not sign 


cs 
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the refinancing agreement, it was fully and completely 
aware of all its terms and consented thereto. (Finding of 


Fact 52, J-App. 20.) 


The refinancing agreement of November 10, 1959, under 
cover of a letter of the same date directed to the Air 
Ministry, signed by R. V. Smith as Assistant Secretary 
of both Smith Aircraft and Aviation Credit, expressly 
referred to the assignment by Smith Aireraft to Aviation 
Credit of the former’s entire right, title and interest in 
the notes and mortgages relating to the first two planes, and 
to the payments due under the lease-purchase agreement. 
(P.’s Exhs. 18 and 21, J.App.-Exhs. 59, 77.) 


In response to an inquiry from attorney Smith to Jorge 
Carnicero who was then in Buenos Aires, TSA on Feb- 
ruary 2, 1960, replied that the refinancing agreement was 
‘“‘being recorded’’ (P.’s Exh. 31, J.App.-Exhs. 79), but at 
never was. The same ‘‘reply”’ expressed grave doubt that 
the Air Ministry would accept a reduction in its option 


period. In mid-February 1960, as stated above, Jorge 
Carnicero orally advised attorney Smith that the Argentine 
Government had refused to accept the aforesaid reduction 
in its option period (R. V. Smith, Tr. 256). But no docu- 
ment to this effect from the Air Ministry has ever been 
furnished Smith Aircraft, Aviation Credit, or the Court 
below. 


In connection with the financing by TSA of two new 
large passenger planes known as Britannias, and pursuant 
to a further amendment on December 3, 1959, of the Cali- 
fornia Eastern-TSA _ lease-purchase agreement, TSA 
assumed the responsibility of effecting the deregistration 
in Argentina of California Eastern’s two Super Constella- 
tions and the cancellation of the mortgages thereon, in 
favor of Lockheed, and further obligated itself to redeliver 
the two Constellations to Dynalectron in New York, New 
York. (P.’s Exhs. 75, 76, 77.) The aircraft registrations 
and the recorded mortgages against the planes were ter- 
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minated and cancelled on or about January 20, 1960, merely 
upon the strength of two letters from TSA, the latter being 
accompanied by simple consents from Lockheed and Cali- 
fornia Eastern. (P.’s Exh. 78, J.App.-Exhs. 138.) 


TSA became delinquent again in its rescheduled monthly 
payment§ by failing to make the payments due for the 
month of May 1960. On June 6, 1960, R. V. Smith, as 
counsel for Smith Aircraft and Aviation Credit, notified 
the Argentine Air Ministry of TSA’s defaults, and 
declared, in accordance with the provisions of the re- 
financing agreement of November 10, 1959, the balance 
of the sles price on each of the three aircraft as im- 
mediately due and payable (P.’s Exh. 34, J.App.-Exhs. 80). 
The Air Ministry was therein again apprised of the assign- 
ments of the chattel mortgages on the first two planes 
and the lease-purchase agreement covering the third plane 
from Smith Aircraft to Aviation Credit. The Air Ministry 
was also requested to advise Mr. Smith as attorney for 
both Smith Aircraft and Aviation Credit if the Air 
Ministry expected to exercise the options granted it by 
the chattel mortgages. A copy of the aforesaid notifica- 
tion letter was mailed to Jorge Carnicero as Attorney in 
Fact for TSA, and a copy was similarly mailed him as 
Chairman of Air Carrier, under cover of attorney Smith’s 
letter to Mr. Carnicero dated June 6, 1960, calling upon 
Air Carrier ‘‘to return all three aircraft to the United 
States”’ in accordance with Air Carrier’s three Guaranties. 
(P.’s Exh, 35, J-App.-Exhs. $2; Finding 58, J.App. 21-22. 


Eleven days after the mailing of the aforesaid June 6, 
1960, notice of default letters, Jorge Carnicero advised 
attorney Smith that two checks were in hand to bring 
current TSA’s payments, and requested Mr. Smith to with- 
draw the notices of default directed to the Air Ministry 
and to Air Carrier (P.’s Exh. 36). Pursuant to the afore- 
said reqgest, upon receipt of the payments due from TSA 
for the month of May 1960, Smith Aircraft and Aviation 
Credit caused the default notices to be withdrawn (P.’s 
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Exhs. 37 & 38, J.App. $3, $4). During this eleven-day period, 
Jorge Carnicero made no claim that the two ninety (90) day 
periods appearing, respectively, in the chattel mortgages 
covering the first two planes and in all three guaranties 
ran consecutively. Neither did Mr. Carnicero claim at that 
time that Air Carrier had been discharged from its three 
guaranties because it had not consented to the November 10, 
1959 refinancing agreement, extending TSA’s time for pay- 
ment on all three aircraft. On the contrary, Mr. Carnicero 
requested that Smith Aircraft and Aviation Credit’s with- 
drawal letter to Air Carrier dated June 17, 1960, be re- 
worded. Mr. Smith cooperated by rewriting the June 17, 
1960, letter, incorporating in substance Jorge Carnicero’s 
requested change (P.’s Exh. 39, J.App.-Exhs. 85). 


Notwithstanding the scrutiny obviously given by Mr. 
Carnicero to the June 6 and June 17, 1960, letters regard- 
ing Air Carrier’s responsibilities under its three Guar- 
anties, not once did he then suggest—as he had similarly 
failed to intimate during the negotiation of the November 
10, 1959, refinancing agreement—that Air Carrier’s time 
to perform started only after the expiration of the 
Argentine Government’s option period of ninety (90) days, 
or upon that Government’s rejection thereof. Moreover, 
no warning was then given attorney Smith, either by the 
Air Ministry or by Jorge Carnicero, that the ‘‘communica- 
tion’’ to the Air Ministry, as later asserted by defendant’s 
expert, had to be notarized and authenticated to constitute 
effective notice to start the running of the ninety (90) day 
option bestowed upon the Argentine Government with 
respect to the first two planes. 


TSA made two (2) further payments to Aviation Credit, 
but fell in arrears again in August 1960. Aviation Credit 
notified Jorge Carnicero by telegram dated September 1, 
1960, that by reason of TSA’s defaults, Smith, Ristig & 
Smith were being advised to proceed to collect the entire 
balances due on all three aircraft. (P.’s Exh. 41.) 
Accordingly, on October 11, 1960, R. V. Smith, as counsel 
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for Aviation Credit, again wrote a letter to the Argentine 
Air Ministry advising that office, in accordance with the 
terms of. the refinancing agreement and the chattel mort- 
gages, that TSA had failed to make the payments due 
August 17 and September 17, 1960, on the second aircraft 
(Serial No. 145), and had failed to make the payments due 
August 31 and September 30, 1960, on the lease-purchase 
plane (Serial No. 26683). He, therefore, declared as im- 
mediately due and payable the entire purchase price on 
the three aircraft referenced in the caption of his letter. 
Mr. Smith’s October 11, 1960 letter closed with a request 
that the Air Ministry ‘‘notify the undersigned as attorney 
for L. B. Smith Aircraft Corporation and Aviation Credit 
Corporasion as to whether or not you expect to exercise 
the optign and right granted to the Argentine Government 
in the mortgage instrument.’”’ (P.’s Exh. 42, J.App.-Exhs. 
86.) 


By letter also dated October 11, 1960, R. V. Smith on 
behalf of Aviation Credit furnished Air Carrier a copy of 


the notification of default letter quoted from above, gave 
notice of TSA’s default as called for by Air Carrier’s 
Guaran‘ies, and called upon the latter to return all three 
aircraft to the United States in accordance with that Com- 
pany’s unconditional Guaranties. (P.’s Exh. 48, J-App.- 
Exhs. 88.).’° 


Between October 11, 1960, and January 4, 1961—when 
Air Carrier first asserted (confirmed by its counsel on 
January 5, 1961) that it had been discharged as Guarantor 
by the execution, without its consent, of the refinancing 
agreement of November 10, 1959, Air Carrier did absolutely 
nothing by way of undertaking performance of its uncondi- 
tional Guaranties. Instead, it spent its time writing letters 

10 Notwithstanding the contents of the two October 11, 1960 letters and the 
two June 6, 1960 letters, except for dates and amounts, were identical, the 
Court below adopted plaintiff's proposed findings with respect to the earlier 
letters and the materially misleading proposed findings of defendant with 
respect. to the two October letters, Compare Findings 57 and 58, J.App. 21-22, 
with Findings 63 and 64 at J.App. 22 and 23, 
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and in telephone calls to R. V. Smith, questioning the 
legality of the Guaranties themselves, as well as their clear 
purpose, accompanying each and every expression of a 
willingness to ‘tassist’’ Aviation Credit and Smith Aircraft 
in securing removal of the planes with the threat of a 
$1,000,000 lawsuit claim against Smith Aircraft and 
Aviation Credit in Miami, the District of Columbia, Buenos 
Aires, Montevideo, or anywhere else to which the planes 
might be caused to be removed. (P.’s Exhs. 44, 46, 47 and 
50, J.App.-Exhs. 89-95.) Moreover, TSA failed, as directed, 
to advise the Air Ministry what had prevented it ‘‘from 
the normal compliance of its obligations to the creditor.’’ 
(P.’s Exh. $3, supra, p. 9.) 


Thus, on October 13, 1960, Jorge Carnicero wrote R. V. 
Smith, stating that ‘‘no action to return the aircraft can 
be undertaken until the Argentine Government either 
rejects or accepts the option given by you, or you cancel 
same. At such time it would be in order for you to advise 
us of your desire to have the aircraft returned.”’ (P.’s 


Exh. 44, J.App.-Exhs. 89.) 


On Monday, October 17, 1960, Jorge Carnicero telephoned 
R. V. Smith at 8:00 p.m. to ask what Aviation Credit’s 
position was on the two ninety (90) day periods. He re- 
quested Mr. Smith to secure FAA registration numbers 
for the three planes for ferrying same out of Argentina, 
and stated Air Carrier ‘‘would do exactly what [it] is 
legally obligated to do’’ under the three Guaranties. (P.’s 
Exh. 46, J.App.-Exhs. 91.) The following day Carnicero 
called R. V. Smith to advise that Air Carrier would require 
a power of attorney to remove two (2) of the aircraft 
from Argentina, and that the third plane ‘‘will be paid 
off by the Government’’. Reference was thereupon made to 
the ‘‘engine claim,’’ discussed hereinafter, and apparently 
to the Geneva Convention. (Jd., J.App.-Exhs. 91.) 


On October 18, 1960, Jorge Carnicero wrote R. V. Smith 
a letter purporting to confirm their telephone conference 
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of the prior evening." As of that date, all the assistance 
he claied Air Carrier needed was to be provided with 
U.S. registration numbers for the aircraft at the time Air 
Carrie should request cancellation of the registration 
thereof ‘‘so that they can be flown away from Argentina.’’ 
(P.’s Hkh. 47, J.App.-Exhs. 93.) Of course, Mr. Carnicero 
reconfigmed his view, expressed for the first time a few 
days e@rlier, that Air Carrier’s ninety (90) day period 
within Which to cause the planes to be removed from Ar- 
gentina§{would not, contrary to the clear and unambiguous 
language of the three Guaranties, begin until the Argen- 
tine Government exercised its option, declined it, or per- 
mitted its ninety (90) day option period to elapse (P.’s 
Exh. 47% supra).? 


Before the receipt of Carnicero’s aforesaid letter con- 
firming :the oral request to be furnished registration num- 
bers, R. V. Smith on October 18, 1960, had telephoned 
Herrol Bellomy at Miami to request Smith Aircraft to 


11 By this time, it should here be observed, Carnicero, according to his tes- 
timony (Jt.Apx. 130), had just returned from Argentina. In the course of 
that trip be had visited the Air Ministry in the company of an attorney, to 
ascertain (apr rently for the first time) precisely what had to be done and 
by whom to effect the removal from Argentina of the planes in question. 
Since Carnicero dubiously asserted that he had told L. B. Smith in October 
or Novemter, 1959, of the existence of the second, third and fourth mortgages 
on the first two planes in favor of the Banco Industrial (J.App. 132), it 
is ineredibio that cach and every letter written on behalf of Air Carrier to 
Smith Airfeaft or Aviation Credit thereafter conspicuously omits any refer- 
ence whatever to foreclosure proceedings as the most feasible and perhaps 
the only practicable means of securing the deregistration of the first two 
planes, Strange, too, is the fact that while testifying under oath, Jorge 
Carnicero, notwithstanding repeated urgings from his counsel to state precisely 
and specifically what he told R, V. Smith, L, B. Smith or Herrol Bellomy 
he had learned was required in order to cause the planes to be removed, not 
once did this witness in chief ever mention his having told any of them 
of any nafessity for the recorded mortgageo's instituting in Buenos Aires, 
mortgage eS proceedings with respect to the first two planes. 


12Tt should be noted that Jorge Carnicero never once asserted in letters or 
in testimony what the Judge below insisted was the case: that the two ninety 
(90) day periods ran consecutively, ic, consumed under any and all cireum- 
stances 180 days or six months! (Tr. $09; Conclusion of Law 4, J.App. 27.) 
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secure same (P.’s Exh. 48, J.App.-Exhs. 94). Registration 
numbers were set aside for assignment to the planes in 
question, and Jorge Carnicero was advised of their avail- 
ability by R. V. Smith on January 4, 1961 (P.’s Exh. 58, 
J.App.-Exhs. 115). 


Provina V. Nin, Mr. Carnicero’s secretary and a Vice 
President of Air Carrier, wrote another letter to R. V. 
Smith on October 19, 1960, stating her understanding to be 
that the October 11, 1960, notification letter to the Argen- 
tine Air Ministry as well as Aviation Credit’s letter of the 
same date calling upon Air Carrier to perform under its 
three Guaranties, should have been written by Smith Air- 
craft, the mortgagee of record in Argentina, and requested 
that ‘‘this discrepancy’? be corrected. (P.’s Exh. 50, 
J.App.-Exhs. 95.) 


By letter dated October 24, 1960, R. V. Smith for Avia- 
tion Credit responded to the aforesaid three (3) letters 
from Air Carrier. He first explained in detail his reasons 
for insisting that the two ninety (90) day periods ran con- 
currently, i.e., commenced from the date of the same opera- 
tive fact: a declaration by Smith Aircraft or its assignee 
of TSA’s defaults. Mr. Smith also explained comprehen- 
sively all the valid reasons he had for concluding that the 
Argentine Government had received due notice of TSA’s 
defaults, sufficient to commence that Government’s ninety 
(90) day option period. (P.’s Exh. 51, J.App.-Exhs. 96.) 


Jorge Carnicero advised R. V. Smith on November 7, 
1960, he had turned the case over to attorney Brackley 
Shaw. (P.’s Exh. 52, J.App.-Exhs. 101.) On November 14, 
1960, these three had an hour-long telephone conference, 
in the course of which attorney Smith was requested to 
send to Buenos Aires for recording the assignments of the 
notes, chattel mortgages and the lease-purchase agreement 
from Smith Aircraft to Aviation Credit. (P.’s Exh. 53, 
J.App.-Exhs. 102.) The recording of said assignments, 
as stated before, was effected January 10, 1961. 
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Air Carrier’s attorney, Brackley Shaw, wrote R. V. 
See November 18, 1960, to confirm the telephone con- 
ferenc? of November 14. Therein he expressed Air Car- 
rier’s professed willingness to perform under its guaran- 
ties with respect only to the second and third planes, but 
added that the Air Ministry might refuse to accept Avia- 
tion Credit’s October 11, 1960 letter as sufficient to start 
its ninety (90) day option period because the assignments 
to it had not been recorded, the commencing of which period 
Mr. Shaw characterized as ‘‘an essential prerequisite to 
performance by Air Carrier of its guarantee.’? He was 
saying, in effect, that Air Carrier’s unconditional guaran- 
ties were, notwithstanding their dominant purpose and ex- 
plicit language, conditional guaranties. (P.’s Exh. 54, 
J.App.-Exhs. 103.) 


Couyled with the foregoing ambiguous expression of Air 
Carrier’s willingness to perform, Mr. Shaw mentions the 
threat of Smith Aircraft’s potential deficiencies in Argen- 
tine income taxes resulting from the interest collected in 
the Unjted States on the installment payments, and advises 
attorney Smith for the first time that the refinancing agree- 
ment which Mr. Carnicero, on behalf of TSA, promised 
would be filed of record with the Air Ministry, ‘has never 
been recorded with the Argentine Government,”’ and that 
therefore the Air Ministry may insist upon its full ninety 
(90) day option period. Finally, in keeping with the ‘‘co- 
operative’’ tone of the entire letter, Mr. Shaw closed with 
a threat of a lawsuit against Smith Aircraft ‘‘and its 
affiliates * * * for the damages caused by the delivery to 
TSA by Smith Aircraft of faulty aircraft engines under a 
certain purchase order dated March 11, 1959 and accepted 
March 26, 1959.”’ (P.°s Exh, 54, J.App.-Exhs. 103.) 


The next R. V. Smith, or anyone else connected with 
Aviation Credit or Smith Aircraft heard from Air Car- 
rier was on December 14, 1960, when Jorge Carnicero tele- 
phoned Mr. Smith to advise that the Air Ministry had 
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denied TSA‘s request for cancellation of the registration 
of the three aircraft. (R. V. Smith, J.App. 56.) No pett- 
tion for deregistration, of course, had in fact been filed by 
TSA. (Id., J.App. 75.) In the same conversation, Jorge 
Carnicero asserted that TSA could proceed legally against 
Aviation Credit on the alleged engine claim ‘‘because the 
assignment is with recourse against L. B. Smith Aircraft.”’ 
(P.’s Exh. 55, J.App.-Exhs. 105.) Later the same day, 
Carnicero called R. V. Smith to discuss the progress of 
TSA’s engine claims against Smith Aircraft, and then 
added, (1) he would be in receipt of a letter from the Air 
Ministry ‘‘rejecting’’ Aviation Credit’s October 11, 1960, 
notice of default letter, and (2) that Air Carrier would 
send two planes to Montevideo, and needed the U.S. regis- 
tration numbers for them, but that one aircraft would re- 
main in Argentina. (P.’s Exh. 56, J.App.-Exhs. 106.) In- 
evitably, tagged on the end of the conversation was Car- 
nicero’s announcement, contrary to his November 14 state- 
ment, that TSA would institute its engine claim suit against 


Smith Aircraft, et al. in Miami, Florida. (Jd. margin note: 
R. V. Smith, J.App. 57-58.) 


On January 2, 1961, Jorge Carnicero met with L. B. 
Smith, Herrol Bellomy, and Smith Aircraft’s salesman, 
Rene Zambrana, in Smith <Aircraft’s offices in Miami, 
Florida. Mr. Carnicero acknowledged at that meeting that 
Air Carrier had only eight more days within which to 
comply with its guaranty to cause the planes to be exported 
from Argentina, but indicated that the third, lease-purchase 
plane would remain in Argentina. (Bellomy, Tr. 78-79; 
P.’s Exh. 12, J.App.-Exhs. 107.) Immediately following 
the aforesaid January 2 conference, Mr. Bellomy dictated 
a comprehensive letter-report to Mr. R. V. Smith, in antici- 
pation of L. B. Smith’s planned arrival in Washington, 
D. C. on January 4, 1961. Since that letter is undoubtedly 
the most reliable evidence of what transpired at the January 
2, 1961, meeting, its entire contents are incorporated herein 
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by this reference. Note particularly should be made of the 
threats Mr. Carnicero made against Smith Aircraft at the 
same-time he was requesting that Company to appoint Air 
Carrier as its agent, not (it should be noted) to institute 
a foreclosure action against TSA, but as agent to obtain 
the Bxport License, effect the cancellation of registration 
and to obtain the other documents necessary to remove 
the planes from Argentina. 


Herrol Bellomy testified forthrightly and without con- 
tradiction that neither at the January 2, 1961, meeting nor 
at any other time had Jorge Carnicero mentioned fore- 
closure proceedings as a means to be utilized in causing 
the planes to be deregistered and exported from Argentina. 
(Bellomy, J.App. 136.) Furthermore, that witness’ can- 
did testimony, corroborated by that of both L. B. Smith 
and R. V. Smith, was that neither at the January 2, 1961 
mecting nor at any other time had Mr. Carnicero told Mr. 
Bellomy that there were second, third and fourth mortgages 
on the first two planes. (Bellomy, J.App. 43, 136; L. B. 
Smith, J.App. 97-98; R. V. Smith, J.App. 58-59.) 


Mr. Bellomy’s testimony regarding the January 2, 1961 
confegence and his letter-report thereon make one thing 
crystal clear: as of that date Aviation Credit and Smith 
Aircraft were prepared to receive, and in fact took positive 
action toward receiving the return of the three planes. 
Smith <Aireraft’s Latin American salesman was sent to 
Buenos Aires shortly following the January 2, 1961, meet- 
ing, for the express purpose and with appropriate authority 
to take delivery and give a delivery receipt for the planes 
and titles thereto, which Mr. Carnicero said would be 
delivered to Smith Aireraft at Montevideo (Bellomy, Tr. 
84: R. V. Smith, Tr. 317, 392.) 


Mr. L. B. Smith and Mr. R. V. Smith conferred with 
Jorge Carnicero at the latter's office here in Washington, 
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on both January 4 and 5, 1961. Following the conference 
of the 4th, R. V. Smith wrote his comprehensive January 
4. 1961 letter to Jorge Carnicero, explaining completely and 
logically Aviation Credit's intended course of action pur- 
suant to the rights conferred upon it by the three guaran- 
ties (P.’s Exh. 58, J-App.-Exhs. 115: R. V. Smith, Tr. 315- 
316.) 


The aforesaid January 4, 1961 letter was delivered by 
hand by R. V. Smith to Jorge Carnicero at the latter’s 
office on January 5, 1961, in the presence of attorney 
Brackley Shaw, Mr. Stover of Air Carrier and Mr. L. B. 
Smith. In the course of a conference lasting all afternoon 
of the 5th, in the course of discussions regarding all pos- 
sible solutions to the problems, Mr. Carnicero insisted, as 
he had the previous day, that Air Carrier had been dis- 
charged from all its obligations under the three guaranties 
because it had not agreed to the extension of time granted 
TSA for payments on all three planes by the November 10, 


1959 refinancing agreement. (R. V. Smith, Tr. 326; R. V. 
Smith, J.App. 58.) 


At Mr. L. B. Smith’s direction by telephone on January 
24, 1961 (P.’s Exh. 62, J.App.-Exhs. 124), R. V. Smith 
wrote Air Carrier on January 25, 1961, following his tele- 
phone message to Mr. Carnicero in the morning to the 
same effect, calling upon that Company to bring current 
TS.A’s indebtedness on the three planes. The letter fur- 
ther advised that if Air Carrier failed to perform this 
second phase of its guaranties, Aviation Credit intended 
to pursue its rights under the third phase by exercising 
its option to declare the entire balances immediately due 
and payable by Air Carrier. (P.’s Exh. 63, J.App.-Exhs. 
125.) Until January 24, 1961, it is clear, Aviation Credit 
and Air Carrier were still negotiating a possible settlement 
of all differences between them and between Smith Aircraft 
and TSA on the engine claims. (P.’s Exhs. 60, 61, 62; 
BR. V. Smith, Tr. 323-326; R. V. Smith, J.App. 59.) 
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By letter from Air Carrier dated February 17, 1961, 
signed by a Mr. Brundred, Aviation Credit was put on 
formaB notice regarding Air Carrier’s claim to its having 
been discharged from all obligations under the three 
guaranties. For the first time in writing, Aviation Credit 
was requested to furnish Air Carrier ‘‘a power of attorney 
to represent Aviation Credit Corporation in dealings with 
the Argentine Government, and with proof that the Federal 
Aviation Agency has provided for the United States regis- 
try of these aircraft.’’ Still, there was no mention of the 
necessity for foreclosing. The letter contained the usual 
expression of a willingness—not as Guarantor, however— 
‘‘to assist Aviation Credit Corporation to obtain the return 
of these aircraft.’’ (P.’s Exh. 64, J.App.-Exhs. 127.) 


The aforesaid February 17, 1961 letter, again repudiating 
the three guaranties and claiming to have been ‘‘completely 
discharged’’ since November 10, 1959, from any ‘‘obliga- 
tion either to provide for the return of the aireraft or to 
pay the balance of the indebtedness,’’ was followed a few 
weeks gater by a letter of similar import signed by Mr. 
Carnicero himself, (P.’s Exh. 65, J.App. 129.) The latter 
prompted Aviation Credit’s letter to Mr. Carnicero dated 
April 10, 1961, wherein R. V. Smith again carefully ex- 
plained Aviation Credit’s legal position viz-a-viz the three 
unconditional guaranties. Since Air Carrier had by that 
time failed and refused to bring TSA’s indebtedness on all 
three planes into current status, as it had agreed to do by 
January 25, 1961, Aviation Credit exercised its option to 
declare the balances immediately due and payable on all 
three aircraft, and demanded immediate payment thereof 
from the Guarantor, in accordance with the third phase of 
the three guaranties. (P.’s Exh. 66, J.App. 130.) 


Mr. Carnicero again turned to attorney Shaw for a reply 
to Aviation Credit’s aforesaid final declaration of Air Car- 
rier’s default. Mr. Shaw’s letter to R. V. Smith dated 
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May 5, 1961 (P.*s Exh. 68, J.App. 135), opened by setting 
forth all the reasons Air Carrier claimed had rendered it 
unable to take any action toward causing the three planes 
to be removed and exported from Argentina with their 
Argentine registrations cancelled. None of the excuses 
enumerated, however, included Aviation Credit’s failure to 
have instituted in Buenos Aires foreclosure proceedings 
against TSA to make it possible to cause the deregistration 
of the first two aircraft. None of the alleged reasons for 
Air Carrier’s having been unable to do anything, moreover, 
included its never having requested Smith Aircraft and 
Aviation Credit to furnish simple letters of consent for 
forwarding to the Air Ministry under cover of a letter 
request from TSA for the deregistration and exportation 
to the United States of the most valuable lease-purchase 
plane, just as Mr. Carnicero had caused TSA to do with 
his other company, California Eastern’s two Super Con- 
stellations a little over a year earlier. (P.’s Exh. 78, supra, 
p. 17.) Mr. Shaw stated that notwithstanding the fact that 
Aviation Credit might have valid reasons for not appoint- 
ing Air Carrier its representative, such appointment con- 
stituted a condition precedent to Air Carrier’s duty to per- 
form under its three guaranties. Mr. Shaw did not, as Mr. 
Brundred had not, base Aviation Credit’s claim of complete 
discharge upon the ground that the two 90-day periods op- 
erated otherwise than concurrently. That ground for re- 
pudiation of Air Carrier’s unconditional guaranties had 
been abandoned following receipt of Aviation Credit’s letter 
to Air Carrier of October 24, 1960. (P.’s Exh. 51, supra, 
p. 22, and see Mr. Shaw’s first letter thereafter dated No- 
vember 18, 1960, P.’s Exh. 54, supra, p. 23.) 


Upon Air Carrier’s refusal to perform under its three 
Guaranties, this suit was instituted on May 4, 1961, against 
California Eastern (as successor to Air Carrier, the Guar- 
antor), TSA and, to be on the safe side, against the new 
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Air Carrier Service Corporation." The principal balance 
then due on the first two planes was $125,403.14. The prin- 
cipal balance then due on the third, lease-purchase plane was 
$171,011.41. Credits received by Keystone on December 
11, 1968, from the bankruptcy sales of the three planes 
totalled $17,744.78, leaving a net total principal balance due 
on the three planes of $278,669.77. (P.’s Exh. 45, J. App.- 
Exhs. 161.) 


More than a year after the commencement of this suit, 
TSA was adjudicated a bankrupt on August 1, 1962, under 
the bartkruptcy laws of Argentina. Banco Industrial, which 
held the second, third and fourth mortgages on the first 
two planes, and was the largest creditor, was named as the 
Trustee and a member of its staff was designated the Liqui- 
dator. All three aircraft were sold by the Liquidator in 
1968 for a total of approximately $18,500. 


The new ‘‘ Air Carrier’? was dismissed from this action 
January 8, 1964. TSA’s counterclaim for $2,266,787.90 
based upon its alleged engine claim against Smith Aircraft 
was dismissed also on January 8, 1964. TS.A’s action 
against Smith Aircraft in the United States District Court 
for the Southern District of Florida, Miami Division, Civil 
No. 64-48-Civ-WM, on the engine claim, was settled by 
stipulation for $90,000 on September 30, 1965, with execu- 
tion upon the judgment entered pursuant to said stipula- 
tion being stayed pending final conclusion of the instant 
case. (R. V. Smith, Tr. 346-347.) 


13 Typically, Jorge Carnicero had not. seen fit to advise anyone connected 
with Aviation Credit or Smith Aircraft that the Guarantor, Air Carrier, had 
been morged into California-Eastern on August 31, 1959, and that the Air 
Carrier Service Corporation thereafter referred to by Aviation Credit, Jorge 
Carnicero, Mr. Brundred and attorney Shaw, had absolutely nothing whatever 
to do with the guaranties, Sco R. V, Smith's letter to California-Eastern 
dated April 17, 1961. (P.’s Exh, 67, J.App.-Exhs. 133.) 
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SUMMARY OF ARGUMENT 


Implied conditions or constructive promises of the 
exercise of due diligence and active assistance and co- 
operation on the part of a guaranteed creditor are not, 
under Florida law, applicable to an unconditional contract 
of guaranty. 


The Court below erred in placing upon the creditor a 
duty of inquiry into the legal means by which under 
Argentine law the paid Guarantor was to perform its 
unconditional Guaranty. 


Time is of the essence of the performance of an absolute 
and unconditional guaranty, since the primary reason a 
creditor secures a guaranty is to avoid delay in obtaining 
performance of the principal debtor’s obligation. 


In a case wherein an absolute and unconditional guaranty 
prescribes a specific period within which an act is to be 
performed, followed by a second specified period within 
which the guarantor may pursue a second phase, and the 


latter is similarly followed by a promise of performance 
immediately on demand, the first 90-day period must be 
measured exclusively by the terms of the contract of 
guaranty—not as if it and the agreement to which it is 
collateral were one. 


The legal opinion of defendant’s Argentine law expert 
that the October 11, 1960 notice of default letter was legally 
ineffectual, particularly his reasons in support thereof, was 
interesting, but entirely immaterial. Equally immaterial 
are the Court’s Finding and Conclusion with respect 
thereto. 


The statement of facts set forth hereinabove, particularly 
the evidence contained in the documents, demonstrates 
preponderantly that Jorge Carnicero did not apprise any- 
one connected with Smith Aircraft or Aviation Credit of 
the existence of the Banco Industrial’s mortgages on the 
first and second aircraft. 
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ARGUMENT 


I. THE GUARANTIES COVERING THE FIRST TWO AIRCRAFT 

—E UNCONDITIONAL, AND UNDER FLORIDA LAW 

SMITH AIRCRAFT WAS UNDER NO DUTY, EXPRESS OR 

IMPuIED, TO APPOINT THE GUARANTOR OR ANYONE 

ELSE AS ITS AGENT TO ATTACH THE SECURITY IN THE 
ARGENTINE DEBTOR’S POSSESSION 


A. Preliminary Statement 


When Jorge Carnicero, representing TSA, first ap- 
proached Smith Aireraft about buying the first two planes, 
he requested time payments—he wanted the planes to be 
financejl..4 Smith Aircraft had never done any financing 
in South America and then knew nothing regarding 
Argentine Law or its legal system; had no lawyer there: 
and was not about to permit itself to get involved with 
repossessions, foreclosures, or otherwise, in a distant, 
foreign land. (Bellomy, J-App. 31-32.) Smith <Aircraft’s 
President, in fact, declined altogether even to discuss a 
time-sale with Carnicero, because Mr. L. B. Smith, in his 


own words, ‘‘wasn‘t interested in any South American 
deals where we might have a lawsuit or repossession.’’ 
(L. B. Smith, J.App. 87.) According to Mr. Carnicero, 


14 During the prior year, 1956, Mr. R. V. Smith had participated in the 
preparation of the chattel mortgages covering the three L & J Trading 
Company's planes which Smith Aircraft converted to TSA‘s specifications. 
A most significant clement of said mortgages was the inclusion therein of a 
90-day option in the Argentine Government to retain the planes, should they 
be repossessed by L & J by reason of TSA’s default, by paying L & J the 
balance then due and receiving in return an assignment of L & J°s interest 
therein as mortgagee. Mr. Carnicero was not only familiar with said provision, 
it was he who insisted upon its indispensability, Henee, L & J's normal 
repossession and foreclosure rights were, in effect, subject for 90 days to 
the Argentine Government's exercise of its option. This, of course, did not 
moan that upon a declaration of TSA's default, L & J had to sit on its hands, 
powerless to do anything for ninety days. It meant simply that should 
L & J institute foreclosure proceedings under paragraph 15 of the mortgage, 
its right to cause the planes to be sold or repossessed would have to await 
the Air Ministry’s decision whether or not to exercise or decline its option. 
Mr, Carnicero did not have to be a lawyer to understand the interrelationship 
between paragraphs 15 and 22 in those three L & J chattel mortgages, 
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notwithstanding L. B. Smith’s initial unwillingness to sell 
to TSA other than on a cash or bank guaranteed basis, the 
idea evolved ‘tof Air Carrier becoming responsible for the 
return of the aircraft.’’ (Carnicero, J.App. 128-129.) 


The Guaranties Air Carrier executed, evidencing its 
responsibility *‘for the return of the aircraft’’, are rela- 
tively short, explicit and unambiguous. Stripped to 
essentials, the first one provided: 


‘For a consideration of $4,900, Air Carrier does 
hereby unconditionally guarantee that if Smith Air- 
craft declares TSA to be in default, it will cause said 
aircraft to be legally exported from Argentina within 
90 days after s¢ i declaration of default. In the event 
‘ir Carrier fails to cause said aircraft to be removed 
within the time specified, it agrees to assume TSA’s 
indebtedness and within 105 days from said declaration 
of default bring current the indebtedness and continue 
TSA’s monthly payments as due thereafter; but if 
‘Air Carrier should fail so to pay, and Smith Aircraft 
declares the entire balance immediately due, Air 
Carrier agrees to pay same upon demand. Upon pay- 
ment, Smith Aircraft shall assign its note and mort- 
gage to Air Carrier. The execution of this Guaranty 
is acknowledged as having been an inducement for 
Smith Aircraft’s having sold said aircraft to TSA on 
a time basis, and it shall remain in force and effect 
until all of TS.A’s obligations and Air Carrier’s 
obligations hereunder are fully performed.”’ 


The foregoing Guaranty was not only absolute, uncondi- 
tional and unambiguous, the circumstances under which 
it, and the two following it, were given, demonstrate 
beyond question that Air Carrier and Smith Aircraft 
intended them to be so. Mr. Carnicero knew that Smith 
Aircraft had retained security in the form of chattel 
mortgages on the first two aircraft and title to the third. 
He was well aware, moreover, and clearly understood that 
Smith Aircraft’s rights of repossession and foreclosure in 
Buenos Aires, Argentina, were insufficient fully to protect 
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it and its assignee, Aviation Credit. Standing alone, the 
foregoing Guaranties mean precisely what they say, and 
say precisely what they mean. They were obviously 
intended by both parties to confer upon Smith Aircraft 
and its assigns benefits in addition to and superior to its 
foreclosure rights retained in the chattel mortgages.” 


Is there, in view of the foregoing, any conceivable legal 
basis for reading into the unconditional Guaranties implied 
or con*tructive conditions or promises that Smith Aircraft 
would itself cause the aircraft to be removed, with the 
Guarantor, Air Carrier’s assistance? A review of relevant 
Florida cases makes it clear that the answer must be 
resoundingly in the negative. 


B. Florida Case Law 


The best exposition of the governing law upon the subject 
of gugranties is contained in the leading Florida case 
of I i vy. Jennings, 44 Fla. 203, 32 So. 873 (1902). The 
complaint in that case alleged that the defendant, for 
value geccived, delivered to plaintiff a third party’s note 
payable to defendant, who had guaranteed its prompt pay- 
ment at maturity, three years after date: that said note 
had been presented and was dishonored, of which facts 
defendant had due notice. Defendant’s amended plea was 
that tke makers of the note, to secure its payment, had 
executed a mortgage on an orange grove, and that the 
note and mortgage were transferred to the plaintiff; that 
the fa®ure of the makers of the note to keep the orchard 
in cultivation caused the note to become due, and gave 
the plaintiff the right to foreclose on the mortgage and 


151t must be admitted that by its Guaranties Air Carrier did not uncon- 
ditionall# agree to cause the aircraft to be legally exported from Argentina 
as Smith Aireraft’s agent, but as Smith Aircrafts Guarantor, The evidence 
below clearly established, moreover, that the dominant purpose of the three 
Guaranties was to completely relieve Smith Aircraft and its assigns from 
becoming involved in any way, shape or form, and to any extent, direct or 
indirect, “in repossessing the aircraft or foreclosing against TSA. (Bellomy, 
J.App, 32-33, 43; R. V. Smith, J.App. 48; and L. B. Smith, J.App. $7, 90.) 
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recover the orchard or its value, which was far in excess 
of the face amount of the note; that the defendant had 
requested plaintiff to foreclose said mortgage, yet the 
plaintiff had failed and neglected to foreclose same: and 
that since such request and failure to cooperate, the orchard 
had become practically worthless, and the makers of the 
note insolvent. Defendant further pleaded that plaintiff, 
by his fault in failing and neglecting to foreclose when 
the condition was broken and the note became due, lost 
said security, with the consequence that defendant had lost 
all means of obtaining repayment of the sum sued for from 
the makers. Plaintiff’s demurrer to said pleas was over- 
ruled. a trial was had on the issue so joined, resulting in a 
verdict and judgment for the defendant-guarantor. 


On appeal, the judgment was reversed upon the ground 
that defendant’s promise was an absolute and unconditional 
guaranty of payment. The Florida Supreme Court said 
in part as follows: 


“If defendant desired immediate steps taken to 
enforce the mortgage security, his remedy was to 
perform the contract of guaranty by paying the holder 
the amount of the note, and then enforcing the security 
himself. * * * 


‘The rule of the common law is that under such a 
guaranty .. . the guarantee at law [is not] under 
any obligation to first resort to the maker of the note 
guaranteed, or any securities held for its payment. 


“The plea set forth a condition of the mortgage 
whereby it was claimed the note, by reason of a breach 
of such condition, became immediately due; then 
averred a request on plaintiff to foreclose, which the 
latter failed to comply with, and a loss of the property 
given as security in consequence thereof; but these 
facts constituted no defense to_an action upon the 
undertaking of the defendant which was an absolute 
and unconditional guaranty of payment, and the 
demurrer should have been sustained.”’ (Italics 
supplied.) 


Th§ principle of the Fegley case,’ Keystone maintains, 
is dispositive of the present case, notwithstanding it in- 
volvefl an unconditional guaranty of payment, whereas the 
Guarantor in the present case could have avoided the 
unconditional obligation to pay, had it performed the first 
phase of its Guaranties, i.e., its Guaranty to cause the 
planes to be legally deregistered and exported. While 
guaranties of payment are certainly the most commonly 
encountered forms of absolute guaranties, there is no 
questfon whatever that guaranties other than of payment 
—such as causing the removal of aircraft from a foreign 
country—may also be absolute and unconditional, as the 
three involved herein certainly were.” 


Our ease, of course, is far stronger than the Fegley case 
becaufe there appears to have been no deception practiced 
by the guarantor on the ereditor in that case, as there 
certainly was by Air Carrier and its principal, Jorge 
Carnigero, in the instant ease. See Statement of the Case, 


above. 
° 


16 That the Fegley case represents the current law of Florida, see the follow- 
ing cases all applying its principles: Henry's Drive-In, Inc. v. Ideal Rock 
Products Co., 171 So.2d 563 (Fla.App. 1965); Luckey v. Thornton, 171 So.2d 
411 (Fia.App. 1965); 4 4 T Motors, Inc, v. Roemelmeyer, 158 So.2d 567 
(Fla. 4p. 1963); Schick v. Browarnick, 121 So.2d 690 (Fla.App. 1960): and 
Plant City v. Scott, 148 F.2d 953 (5th Cir. 1945); ef. Scott v. City of Tampa, 
158 Fla, 712, 30 So.2d 300 (1947). See also Gibbs v. Hartford Accident & 
Indemnity Co., 62 So.2d 599 (S.Ct.Fla, 1952); ¢f. Reliance Insurance Co. of 
Philadelphia, Pa, v. Colbert, 124 U.S.App.D.C. 339, 365 F.2d 530 (1966). 


17*An absolute guaranty is one by which the guarantor unconditionally 
promises payment or performance of the principal contract on default of the 
principal debtor or obligor. The most frequently encountered form of absolute 
guaranty is the ‘guaranty of payment’, which is an absolute undertaking by 
the guarantor to pay a debt at maturity if the principal debtor docs not; 
but absolute quarantics are by no means confined to quarantics of payment, 
and an“absolute guaranty of performance is placed on the same ground, and 
subject to the same rules, as a guaranty of payment... in order to bind the 
guarantor under an absolute guaranty it is not necessary ... that any steps 
should be taken to enforee the contract guaranteed against the principal ..."’ 
Say See 38 C.I.S., Guaranty, § 7. See also 38 Am.Jur.2d, Guar- 


anty, §@21, 22, 108, 
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IL THE GUARANTY OF TSA’S OBLIGATIONS WITH RESPECT 
TO THE THIRD, LEASE-PURCHASE AGREEMENT WAS, 
LIKE THE FIRST TWO, FREE FROM ANY IMPLIED OR 
CONSTRUCTIVE CONDITIONS OR PROMISES 

Contemporaneously with the execution by TSA of the 
lease-purchase agreement covering the third aircraft, Air 
Carrier executed its third Guaranty, in substance identical 
to the first two. (P.’s Exh. 3C, J.App.-Exhs. 43.) The 
Air Ministry had no option to acquire this aircraft upon 
TSA’s default, cessation of activities, or otherwise. In 
light of the absolute, unqualified and unconditional 
character of the foregoing third Guaranty, it is incon- 
ceivable that the Judge below was willing to find against 
plaintiff on this Guaranty, as he did in Finding 77 (J.App. 
26). copied virtually verbatim from defendant’s requested 
finding 36.*% 

Keystone respectfully submits that Judge Hart was 
clearly in error in finding against plaintiff with respect to 
the breach of Air Carrier’s Guaranty with respect to the 
third aircraft. It was, in Keystone’s opinion, the 
responsibility solely and exclusively of Air Carrier (and 
after October 31, 1959, of California Eastern) to fully 
acquaint Smith Aircraft and Aviation Credit of the 
availability of the simplified method of securing the legal 
deregistration and exportation of the lease-purchase plane. 
See Dr. Pasman’s clear explanation upon this subject at 
pages 77 and 124 of the Transcript. Upon the subject of 
implied conditions or constructive promises in bilateral con- 
tracts, compare Sharp v. Williams, 141 Fla. 1, 192 So. 476 
(1939) with Whitt v. Godwin, 205 Va. 797, 139 So.2d 841 
(1965). See also 3 Williston, Contracts, § 670 (Rev. Ed. 
1926), and 3A Corbin, Contracts, $$ 728-732; 2 A.L.I. Re- 
statement, Contracts, § 453. 


14One curious aspect of all Findings below is that never does the Judge 
explain what ‘‘assistanee and cooperation’? were in fact necessary with 
respect to the third plane. The Judge had before him Plaintiff’s Exhibit 78 
in its four parts, depicting precisely how Mr. Carnicero, on Oalifornia Eastern’s 
behalf, had eansed TSA to cause the two Super Constellations under mortgage 
to Lockheed Aircraft Corporation to be deregistered and returned to the United 
States upon the strength of letter-applications from TSA, accompanied by 
simple consents of California Eastern and Lockheed, both notarized and duly 
protocolized. 
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Il. TIME WAS OF THE ESSENCE OF THE 
THREE GUARANTIES 

The Court correctly stated that the sales contracts, with 
all their appendages, between Smith Aircraft and TSA and 
the Guaranties between Air Carrier and Smith Aircraft 
are to be read together. (Conclusion 2, J.App. 27.) When 
all three sales agreements, therefore, specifically and 
expres#ly provide that time is of the essence of each, how 
can the"Court properly turn around and conclude that time 
for the performance of Air Carrier’s Guaranties, which 
were executed contemporaneously therewith, was not of 
their essence as well. 


The primary reason any creditor requires a guaranty is 
to avoid delay in obtaining performance of the principal’s 
perforraance. Particularly is this so when 6,000 miles 
separate the principal from the ereditor. More obviously 
is this *so, when the very person who dictated the terms 
and provisions of the three Guaranties on behalf of Air 
Carrier is the same individual who negotiated, on behalf 


of TS. the terms of all three principal contracts, including 
the provision, ‘‘Time is of the essence hereof.’? (L. B. 
Smith, J-App. 93.) Rules of thumb for providing im- 
mediate responses may be useful. They should not, how- 
ever, be substituted for careful analysis in deciding 
litigated cases. 


Iv. ARGENTINE GOVERNMENT'S NINETY-DAY OPTION 
P OD AND AIR CARRIER’S NINETY DAYS FROM DEC- 
TION OF TSA’S DEFAULT TO PERFORM UNDER THE 
FIRST PHASE OF ITS FIRST TWO GUARANTIES OPERATED 
CONCURRENTLY 
Under the guise of interpreting the first two Guaranties, 
the trial Judge rewrote them to provide Air Carrier 180 
days from the declaration of TSA’s default within which 
to perform under the first phase thereof, rather than the 
90 dayyfrom said declaration, as Air Carrier had uncondi- 
tionally guaranteed. This, Keystone maintains, was plain 
error. 4 


3s 

The trial Judge apparently reasoned that unless the Air 
Ministry's option was made a@ condition precedent to 
Air Carrier’s unconditional Guaranties, then the latter 
instruments might be rendered inconsistent and irrecon- 
cilable with paragraph 22 of the chattel mortgages. Hence, 
the trial Court avoided the assumed inconsistency by 
reading all of the documents as one. Such a secondary 
method of interpretation is permissible when separate 
writings are executed between the same parties at the same 
time, as part of the same transaction. Cf. Cafritz Con- 
struction Co. v. Mudrick, 61 App.D.C. 189, 59 F.2d 864 
(1932). But that doctrine is not applicable in a case 
“involving . . . third parties such as guarantors.’’ Id. 
The practice of reading a guaranty and the contract to 
which it is collateral as one, runs counter to the distinctive 
characteristics of independence and self-sufficiency of con- 
tracts of guaranty. See Bomud Co. v. Yockey Oil Co., 
180 Kan. 109, 299 P.2d 72, 58 A.L.R.2d 1265 (1956) ; Robey 
v. Walton Lumber Co., 17 Wash.2d 242, 135 P.2d 95, 145 


A.L.R. 924 (1943); 38 Am.Jur.2d, Guaranty, $$ 4, 74. 


Had the first two Guaranties merely granted Air Carrier 
90 days to cause the legal exportation of the first two air- 
craft, and had stopped there, then there might be some 
justification for the trial Court’s conclusion that the 
Guaranties and the two chattel mortgages were inconsistent. 
But the Guaranties did not stop with the first 90-day 
period. They, themselves, made provision for precisely 
what should happen in the event Air Carrier failed during 
said 90-day period to cause the first two aircraft to be 
removed within the time specified. The Guaranties then 
went even further to cover the final eventuality of Air 
Carrier’s defaulting to perform its unconditional promises 
and guaranties aforesaid, by providing Smith Aircraft or 
its assignee with the right to declare all balances im- 
mediately due and payable, which Air Carrier agreed, 
again without any condition whatever, to pay in full upon 
demand. By the express terms of the unconditional 
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Guaranties themselves, Air Carrier assumed and accepted 
the risk that the first ninety-day period might, notwith- 
standing Mr. Carnicero’s efforts and influence, be fully 
consumed. Robert L. Ferman ¢ Co. v. General Magnaplate 
Corp., 33 F.R.D. 326 (D.N.J. 1963). Messrs, Herro] 
Bellomy and R, Y. Smith made the foregoing emphatically 
clear in their testimony.’® (Bellomy, J.App. 43; R. V. 
Smith, J -App. 48-49, 54.) 


The testimony is also perfectly clear upon the discussions 
whicl*took place between the parties negotiating the Guar- 
anties upon the interrelationship between the Guaranties 
and the Air Ministry’s 90-day option. Herro] Bellomy, who 
handled most of the principal negotiations on all three sales 
with Mr. Carnicero, twice testified with candor and forth- 
rightness as follows (J.App. 31): 


government of Argentina an op 

airplanes, * * * and we wanted 

finally we agreed on the 90 days 

out within 30 days what the government of Argentina 
Was going to do, with his influence, and with his control 
over Transcontinental, that would give him, then, 60 
days to bring the planes out of Argentina. 


Tue Covrt: 60 days to do what? 


Tue Wirxess: 60 days to bring the airplanes out of 
Argentina, legally remove them, 


The 90 day period was his idea and we agreed to it. 
19 The Trial Judge erred also in excluding from evidence P.'s Exh, $2, 
being a promissory note and chattel mortgage exeeuted by TSA's Argentine 
compotitor, Austral, in Smith Aireraft's favor, dated February 12, 1959, 
Plaintiff's proffer was clear, disclosing that the reduction from 90 to 30 
days in the Air Ministry's option by the refinancing agreement of Novem- 
ber 10, 1959, was not just wishful thinking on Smith Aircraft and Aviation 
Credit’s part. Just seven months before. said agreement was supposed to 
have been caused to be filed by Jorge Carnicoro and recorded by TSA, the 
Air Ministry had aceepted for recording a chattel mortgage grantinig that 
Office only a 50-day option. (Tr, 725-727.) 
. 
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Tue Cocrr: I would take it from that, that you 
thought 60 days, you thought 60 days was a reasonable 
time to remove the aircraft, is that correct? 


Tue Witsess: Sir, that’s what he asked for and we 
assumed he assumed it was reasonable, and we agreed 
to it.”’ 


(J.App. 36) 


Tr. 103-104 ‘“‘Tue Witsess: * * * In the first place, 
we didn't refuse to cooperate. Secondly, Mr. Carnicero 
when we originally got into this thing about the 90 
days, we questioned him about the concurrent situation 
where the mortgage says the Government has a 90-day 
period in which to exercise an option to take our posi- 
tion, and also that he had 90 days on his guarantee. 


I questioned him about this, and he assured me that 
with his connections with the Government of Argentina 
and also with his influence over Transcontinental that 
he could get the bill of sale, get the registration can- 
celled and bring them out. 


Now, if he could do that, fine, if he didn’t, then he 
had 15 days to start making payments and he could as- 
sume our position on the note and the mortgage. So 
he made that decision, Your Honor.’’ 


Mr. R. V. Smith (J.App. 47-48) testified as follows: 


Tr. 185-186 ‘*A. * * * [Carnicero’s] statement to us 
was very clear. * * * He said that with his connection 
and more or less dominant interest in Transcontinental 
—jin other words, he said that he in effect told Trans- 
continental what to do. * * * And that also with his 
influence in Argentina, which we had no reason to 
doubt because * * * he was born there, he had friends 
there, he had friends in the Air Ministry, and, after 
all, he had done almost the impossible by starting up a 
private airline * * * which was in competition with the 
government airline. So we didn’t question the fact 
that he had this influence in Argentina. And he said 
that within thirty days he would know whether or not 
the Argentine Government was or was not going to 
move on its option and that he would then have ample 
time to remove the aircraft.”’ 
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What the trial Court accepted as a contradiction of the 
foregoing testimony of what Mr. Carnicero had told two of 
Smith Aireraft’s principals, is Jorge Carnicero’s testimony 
on direct examination as follows: 


Tr. 634 ‘*Q. Yes. Did you ever say that or any- 
thing approaching that? 

. No, no. Mr. Smith, Bob Smith, that I had told 
hin ‘that I could bring the planes back within 30 days 
and that I was all powerful in Argentina. 

That was not so. It was the other way around. 
Transcontinental was fighting for its very life from 
the beginning, from the day on which it was granted a 
certificate. 

I told L. B. and I told Bob that I know Argentina 
and | knew what had to be done. 

Of course, the Government could have made its 
decision prior to the 90 days but the law specified 
90 days. 

We were dealing with the Government, which, as a 
matter of fact, at the time could have changed it later 
ou and it was only one way to do it, to comply with 
what the law says, 90 days. If it could be done or not 
before— 


This Court is respectfully asked: Does such testimony 
constitute a denial? 


Is it conceivable that an experienced businessman of Mr. 
Carnicero’s caliber would expect another experienced busi- 
nessman such as L. B. Smith to permit his costly property, 
being purchased on a term basis, to be used 180 days—six 
months—without collecting a penny therefor? To ask the 
question, answers it, in Keystone’s opinion. Yet, Mr. 
Carnicero was permitted to express in his testimony below, 
over plaintiff’s objection, the operation of the deceased 
Mr. L, B. Smith’s mind, in attempting vainly to prove that 
Air Carrier, contrary to the express provisions of all three 
Guaranties, had 180 days, rather than 90, under the first two 
Guaranties within which to cause the first two aircraft to 
be deregistered and exported from Argentina, (Carnicero, 
Tr. 606.) 
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Vv. THE OCTOBER 11, 1960 DEFAULT NOTICE WAS EFFECTUAL 
AND WAS NOT REJECTED BY THE ARGENTINE AIR 
MINISTRY 


Defendant's expert on Argentine law went to extreme 
lengths attempting to establish the ineffectiveness of the 
October 11, 1960 letter, on the grounds that whereas it was 
not a “*transaction’’ within the contemplation of Art. 48 
of the Argentine Aviation Code, nevertheless since it was 
an administrative act having reference to the juridical 
acts of assignments from Smith Aireraft to Aviation 
Credit, it. therefore, had to be notarized and duly 
protocolized to be effective.” 

However interesting the experts’ testimony was, the 
Judge's erroneous finding and conclusion that the said 
letter was not effective to start the running of the 
Argentine Government’s 90-day option with respect to the 
first two aircraft (Conclusion 5, J-App. 27) are truly 
immaterial. The defense of invalidity raised by defendant 
called for a determination of whether or not the Air 
Ministry rejected or acted upon said notice. Defendant, 
upon whom rested the burden of proving the foregoing only 
material fact, failed to sustain that burden.** Similarly, 
if there was in truth any impossibility of performance 
by Air Carrier—the burden of proving which it did not 
sustain—the facts established below make it abundantly 
clear such was caused by the principal and Mr. Carnicero, 
and not by the creditor. 


2 Dr, Pasman, whose 40 years of law practice in Buenos Aires fortified his 
inion that the Oetober 11, 1960 letter, although mistakenly not signed on 
of both the recorded mortgagee and its unrecorded assignee, explained 

y why the October 11, 1960 letter was valid and effectual, and not 

rei by Article 45. (J.App, 124.) 


lifferenes would it make in this ease if both Argentine lawyers had 


agresm| the noties was insufficient, if the Air Ministry in fact acted upon 
Aviation Credit’. October 11, 1960 letter ax an effectual communication to 
it of TSA's default. After all, the Air Ministry had four times before been 
fully apprised of Aviation © sredit” 4 identity a4 the assignee of Smith Aircraft. 
What defendant should have been explaining at trial wax why TSA had not 
complied with the Air Ministry’s directive to it that it, TSA, advise the 
Ministry of its ‘‘difficulties’’ which prevented it from paying Smith Aircraft 
under the first two sales agreements, See P.’s Exh, 83, supra, 


43 


VI. THE FINAL SENTENCE OF THE COURT'S FINDING 48 
IS NOT SUPPORTED BY THE EVIDENCE AND IS CLEARLY 
ERRONEOUS 

The fitst question asked Mr. Jorge Carnicero on cross 
examination was whether during the period the November 

10, 1959 refinancing agreement was being negotiated, he had 

apprised L. B. Smith, R. V. Smith or Mr. Bellomy of the 

existenc® of Banco Industrial’s second, third and fourth 
mortgages on the first two aircraft. To the utter amaze- 
ment of plaintiff’s counsel and inconsistently with each and 
every dgument in this case from the very beginning to that 
moment, that witness had the audacity to answer under 
oath (Tr. 653): 


“<¥ | My recollection is that I apprised L. B. and 
also your people in Camp Hill, Pennsylvania. I think 
that I apprised both, but as I say, I don’t remember.’’ 


Mr. Carnicero’s aforesaid equivocal testimony, which 
has not one shred of corroboration in all the correspondence 
and exhibits in this ease, is contradicted by Herrol Bellomy, 
R. V. Smith, and the deceased L. B. Smith himself (J.App. 
43, 68, 98-98, 136). Yet the foregoing sentence was accepted 
by the budge below as sufficient to sustain a finding, 
requeste—l by defendant, that ‘‘L. B. Smith was advised of 
these mortgages in October or November of 1959 by Jorge 
Carnice«o.’’ * 


22 It obviously did not appear strange to Judge Hart that not one single 
letter from Air Carrier, whether signed by Jorge Carnicero, Miss Nin, Mr. 
Brundred or attorney Shaw once mentioned the existence of mortgages on 
the first two aircraft subordinate to Smith Aircraft’s chattel mortgages, which 
mado it vigtually impossible to secure the deregistration of the first two 
aircraft mMoly with the consent of the recorded mortgagee. If Mr. Carnicero 
had apprived Mr. L. B, Smith of the mortgages in favor of the Banco In- 
dustrial, weald not some letter along the way have drawn some slight distine- 
tion between tho Argentine requirements for effecting the deregistration and 
exportation of tho first two aircraft, encumbered by the Banco Industrial’s 
mortgages, and the lease-purchase plane with respect to which until January 
10, 1961, sSith Aircraft was the only interested party other than the recorded 
purchaser, TSA? Sco Mr. Shaw’s letters to R. V. Smith dated November 
18, 1960 and May 5, 1961 (P.’s Exhs. 54 and 68, J.App-Exhs. 103 and 135.) 
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Keystone submits that the record in its entirety con- 
stitutes the clearest denial of the truth of Mr. Carnicero’s 
statement. And Defendant's Exhibit 2 (J.App.-Exhs. 146), 
far from furnishing corroboration thereof, simply con- 
stitutes further evidence of how Aviation Credit and Smith 
Aireraft were forever being deceived by the person 
representing their Guarantor. 


CONCLUSION 


In the course of the trial below, plaintiff proved the 
execution and contents of the three sales agreements; the 
execution, delivery and acceptance of Air Carrier’s three 
unconditional Guaranties; performance by Smith Aircraft 
of each and every obligation under its three sales agree- 
ments; the defaults of the purchaser, TSA; notice to Air 
Carrier, the Guarantor, of TSA’s aforesaid defaults; 
demand upon the Guarantor for performance of all three 
phases of its Guaranties; and the anticipatory breach, 
repudiation and ultimate complete breach of its three 
Guaranties by Air Carrier. Whereas under governing law, 
Smith Aircraft and Aviation Credit were not required to 
do so, they rendered TSA and the Guarantor more than 
every reasonable cooperation to which, under the facts of 
this case, the principal and its Guarantor were entitled. 
Finally, Smith Aircraft and Aviation Credit did nothing 
whatever to increase the risk of nonperformance by TSA 
of its three contracts. 


Under the facts above and applicable law, Air Carrier 
was not legally discharged from its three unconditional 
Guaranties. Its nonperformance thereof was wholly un- 
justified, and for Air Carrier’s complete breach of all 
three Guaranties, plaintiff was entitled to judgment below. 
The lower Court, therefore, erred in dismissing the action 
on the merits, with costs to defendant. 


In view of the foregoing, Keystone respectfully requests 
that the District Court’s judgment be reversed, and that 
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the case be remanded for entry of judgment for plaintiff 
against defendant in the amount of $278,669.77, with in- 
terest thereon as set forth in Plaintiff’s Exhibit 45, J.App.- 
Exhs. 161, with costs here and below to plaintiff. 


a Respectfully submitted, 


Joseph W. Kresnan 
815 15th Street, N. W. 
Washington, D. C. 20005 
Counsel for Appellant 
Of Counset: 
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ADDENDUM 
Statutes Involved 
Puarntirr’s Exursit 694 


ARGENTINA 


seal i Cove or ARGENTINA, PromuLcaTEeD Avcust 4, 1954 


Tire I—GeNERAL Provisions 


Article 1. This Code shall govern civil aviation within 
the territory of the republic of Argentina and the space 
over it as circumscribed by vertical lines at its perimeter. 


Trrte [V—Arcrart 


Chapter I—Definition 

Article 35. Aircraft shall be deemed to be any devices 
or machines which are capable of circulating in the air and 
which are suitable for the transportation of persons or 
goods. 


Chapter II—Classification 

Article 36. Aircraft shall be deemed to be either public 
or private. Aircraft are public aircraft when they serve 
for use by the governing authorities, such as the military, 
police, and customs. Other aircraft are private even when 
owned by the state. 


Chapter [I1I—National Register of Aircraft 
Article 37. Aircraft shall be registered in a national 
register established for that purpose. Engines, propellers, 
parts and accessories may be registered in a special register. 
Article 38. The following shall be registered in the 
national register of aircraft: 
1. All documents, instruments, contracts, or resolu- 
tions which manifest the ownership, transfer, alteration, 
or destruction of aircraft; 
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2. Incumbrances or restraints imposed on aircraft 
or which may be decreed against them; 

3. Registration papers with sufficiently detailed in- 
formation to identify aircraft and certificates of air- 
worthiness ; 

4. The grounding, disablement, or loss of an aircraft, 
substantial alterations, and partial or total remodeling 
of an aircraft; 

5. Contracts for the operation of an aircraft; 


6. Amendments to a corporate charter or partnership 
agreement, and the name, residence, and nationality of 
the directors or managers and executives of enterprises 
owning Argentine aircraft; 


7. In general, any document which may have legal 
significance or which may affect, or bear reference to, 


an aircraft. 
. * 2 


Chapter VII—Ownership, Modifications, and Transfers 


Article 48. Aircraft within the scope of this Code shall 
be considered personal property; any transaction pertaining 
to aircraft shall be made by a public or private instrument 
and duly authenticated. 


Article 49. The transfer of title to aircraft, as well as 
any other legal act with reference to them and provided for 
in Article 38, may not be perfected by the immediate 
parties, and shall not be binding upon third parties unless 
followed by registration in the national register of aircraft. 


Article 50. In order that the transactions and contracts 
mentioned in paragraphs 1, 2, and 5 of Article 38 which 
have been executed in a foreign country may be of force 
and effect in the republic of Argentina, they must be 
executed by a notarized instrument in writing or before a 
consular representative of Argentina who shall register the 
document in question and shall forward a record to the 
proper authorities, 
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Chapter VIII—Mortgages and Creditors’ Rights 


Article 51. Aircraft may be mortgaged in whole or in 
part even when they are in process of construction. 


A hortgage shall be created by public or private instru- 
ment in writing, properly notarized, and shall be recorded 
in the national register of aircraft. Such recordation shall 
entitle the mortgagee to preference over other creditors in 
the order of recordation, 


. * . 
Puarntirr’s Exurerr 74 
Decreto-Ley 1256 peu 1 pz FeBRERo pe 1957 
Chapter VI—Airplanes and installations 


Art. 20—At the expiration or anticipated expiration of 
activities of the enterprise, the Executive Power will have 
the right to directly acquire, totally or in part, the airplanes, 
parts, and installations at a price established by appraisers 


designated by common agreement. 


If the Executive Power does not make use of this 
right within 90 days of receiving communication of cessa- 
tion of activities, the objects enumerated in the above 
paragipph will be offered for sale in the nation, the base 
being A prices of the international market, The Executive 
Power (Ministry of Aeronautics) will verify such prices. 
If no purchaser domiciled in the Republic comes forward, 
exportation of the objects will be authorized. 
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Puarstirr’s Exuisit 70A 


CoNVENTION OF THE INTERNATIONAL RECOGNITION 
or RIGHTs In AIRCRAFT 


““Mortgage Convention”’ 
{4 U.S. T. 1830] 
Agticte I 
(1) The Contracting States undertake to recognize: 
(a) rights of property in aircraft; 
(b) rights to acquire aircraft by purchase coupled 
with possession of the aircraft; 
(c) Rights to possession of aircraft under leases of 
six months or more; 


(d) mortgages, hypotheques and similar rights in 
aircraft which are contractually created as security for 
payment of an indebtedness; provided that such rights 


(i) have been constituted in accordance with the 
law of the Contracting State in which the aircraft was 
registered as to nationality at the time of their con- 
stitution, and 

(ii) are regularly recorded in a public record of the 
Contracting State in which the aircraft is registered 
as to nationality. 

The regularity of successive recordings in different 
Contracting States shall be determined in accordance 
with the law of the State where the aircraft was 
registered as to nationality at the time of such 
recording. 


Articie VII 
(1) The proceedings of a sale of an aircraft in execution 
shall be determined by the law of the Contracting State 
where the sale takes place. 
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(2) The, following provisions shall however be observed: 


(a) The date and place of the sale shall be fixed at 
least six weeks in advance. 


(b) The executing creditor shall supply to the Court 
or other competent authority a certified extract of the 
recordings concerning the aircraft. He shall give 
public notice of the sale at the place where the aircraft 
is registered as to nationality, in accordance with the 
law there applicable, at least one month before the 
day fixed, and shall concurrently notify by registered 
letter, if possible by air mail, the recorded owner and 
the holders of recorded rights in the aircraft and of 
rights noted on the record under Article IV, para- 
graph (3), according to their addresses as shown on 
the record. 

(3) The consequences of failure to observe the require- 
ments of paragraph (2) shall be as provided by the law of 
the Contracting State where the sale takes place. How- 


ever, any sale taking place in contravention of the require- 
ments of that paragraph may be annulled upon demand 
made with'n six months from the date of the sale by any 
person suffering damage as the result of such contravention. 


(4) No sale in execution can be effected unless all rights 
having priority over the claim of the executing creditor in 
accordance with this Convention which are established 
before the competent authority, are covered by the proceeds 
of sale or assumed by the purchaser, 


ArtIcLe IX 


Except in the case of a sale in exceution in conformity 
with the provisions of Article VII, no transfer of an aircraft 
from the nationality register or the record of a Contracting 
State to that of another Contracting State shall be made, 
unless all holders of recorded rights have been satisfied or 
consent to the transfer. 
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IN THE 


United States Court of Appeals 


For Tae District or Cotumsra Crecurr 


No. 24,129 


Keystone AccEPTANCE Corporation, Appellant, 
v. 


DynaLectron Corporation, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF ISSUES PRESENTED 
FOR REVIEW 


1. Was the District Court correct in concluding that, 
under Florida law, Smith Aircraft and Aviation Credit 
(appellant’s predecessor) had a duty to cooperate with 
and assist Air Carrier (appellee’s predecessor) in the per- 
formance of its promise to cause the aircraft to be duly and 
legally exported from Argentine to the United States? 
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SUPPLEMENTAL REFERENCE TO RULINGS 


Appellant's references to rulings is deficient in one im- 
portant respect. Appellant’s reference number 2 in regard 
to the third aircraft refers only to the District Court’s 
Finding 77 ; however, appellant should have also referred to 
the District Court’s Conclusion of Law 6 at page 28 of 
the Joint Appendix since it is applicable to all three air- 
craft. The District Court concluded that Smith Aircraft 
and Aviation Credit had a duty to cooperate with and 
assist Air Carrier to effect the return of the three aircraft 
to the United States and that Smith Aircraft and Aviation 
Credit had breached their duty. 


COUNTER-STATEMENT OF THE CASE 


This appeal involves an action for the balance of the 
purchase price owed on three aircraft sold by a United 
States company to a purchaser in Argentina. The action 
was brought by the assignee of the seller of the three air- 


craft against the U.S. company which had promised to 
cause the aircraft to be returned to the U.S. in the event 
the purchaser defaulted or to pay for the aircraft if they 
were not returned. 


On December 16, 1969, after seven days of trial 
producing more than 800 pages of testimony and the 
receipt of voluminous exhibits in evidence, the District 
Court, Honorable George L. Hart, Jr., presiding, handed 
down a comprehensive twenty-five page set of Findings of 
Fact and Conclusions of Law establishing that the defendant 
was entitled to judgment. Briefly stated, the District Court 
found that, in 1957 and 1958, Air Carrier (the defendant’s 
predecessor) promised Smith Aircraft that if the three air- 
craft involved herein were not paid for by the Argentine 
airline which purchased them, then Air Carrier would cause 
the aircraft to be duly and legally removed from Argentina 
and returned to the United States within 90 days and, if 
the aircraft were not so returned within 90 days, then Air 
Carrier would be responsible for the unpaid balance due 
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on therg. (Finding of Fact 7; J.A.11)* In late 1960, the 
Argentine airline did fall in arrears in its payments and 
the question of the return of the aircraft to the U.S. arose. 
By that time the market value of the three aircraft had 
declined substantially and, as of January, 1961, none of the 
aircraft was worth the balance due on it. (Finding of 
Fact 72; J.A. 25) The Court further found that after the 
latter part of 1960, Smith Aircraft and its assignee, 
Aviation Credit, did not want the aircraft to be returned. 
(Findin& of Fact 72; J.A. 25) The Court also determined 
that it was impossible under Argentine law for Air 
Carrier to legally return the aircraft without the assistance 
and cooperation of Smith Aircraft or Aviation Credit, the 
mortgagee of record in Argentina on two of the aircraft 
and the title holder of record on the third. (Findings of 
Fact 76, 77; J.A. 26) Smith Aircraft and Aviation Credit, 
as foun’ by the Court, refused to cooperate with and 
assist Air Carrier. As a result Air Carrier was unable to 
return the aircraft to the U.S. (Finding of Fact 723 
J.A. 25) Finally, the Court found that Air Carrier was 
willing at all times to return the three aircraft and could 
have done so if Smith Aircraft or Aviation Credit had 
given the reasonable cooperation and assistance requested 
of them. (Findings of Fact 74, 76, 77; J.A. 25-26) Based 
on these ‘findings the District Court concluded that Smith 
Aircraft and Aviation Credit had breached their duty to 
render reasonable assistance and cooperation to Air 
Carrier, thereby discharging Air Carrier of its obligations 
under the guaranty agreements. (Conclusion of Law 6: 
J.A. 28) * 

On December 23, 1969, the Court entered its Order and 
Judgment dismissing the action on the merits, with costs 
to the defendant. (J.A.28) Following denial of plaintiff’s 
various post trial motions, the plaintiff filed a notice of 
appeal on March 3, 1960. 

* Roferences in this brief to the Joint Appendix, Joint Appendix—Exhibits, 


and to tho Yranscript will be made in the same manner adopted by the 
plaintiff-appellant. 
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COUNTER-STATEMENT OF FACTS 


The Statement of Facts submitted by the appellant is not 
a proper statement of the facts relevant to the issues pre- 
sented for review. The appellant has almost completely 
ignored the elaborate and detailed Findings of Fact made 
by the District Court. Indeed, the District Court’s Find- 
ings of Fact are referred to only four times by the appellant 
in its twenty-five page statement of facts. (Appellant’s 
Brief, pp. 11, 16,17 and 19) Despite the appellant’s effort 
to slide over the Findings of Fact made by the District 
Court, the appellant contended that only one of the Find- 
ings was clearly erroneous.* (Appellant’s Brief, pp. 43- 
44) Since the District Court’s Findings of Fact are now 
binding on the parties as well as this Court, unless snch 
findings are clearly erroneous, which has not been contended 
here as to any of the Findings except one, we submit 
that a proper statement of facts for consideration by 
this Court should be drawn from the Findings of Fact 
made by the District Court. Consequently, we will 


adopt the course followed in Superior Oil Company v. 
Udall, ... U.S. App. D.C. ..., 409 F.2d 1115 (1969), where 
the appellate court set forth the facts essential to its 
decision of the case by ‘‘summarizing the Findings of Fact 
of [the] District Judge ... .’’ Id. at 1118. 


The facts relevant to the issues presented for review are 
in our opinion as follows: 


Introductory Statement 


The three aircraft involved herein were sold by the 
L. B. Smith Aircraft Corporation (hereinafter ealled 
Smith Aircraft) to Transcontinentual, S.A., an Argentine 
airline company (hereinafter called TSA), Air Carrier 
Service Corporation (hereinafter called Air Carrier) was 
the guarantor herein. (Findings of Fact, J.A. 8) 


* As shown later herein, the appellant failed even to sustain its contention 
that this subsidiary Finding of Fact was clearly erroncous. 
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Smith Aircraft assigned its contracts with TSA and its 
guaranties from Air Carrier to Aviation Credit Corpora- 
tion (hereinafter called Aviation Credit). Thereafter, 
Keystone Acceptance Corporation, the plaintiff, became 
the successor in interest to Aviation Credit. Air Carrier, 
the original guarantor, was succeeded in interest by Cali- 
fornia Eastern Aviation, Inc., which in turn was succeeded 
by the adfendant, Dynalectron Corporation. (Findings of 
Fact, J.A. 8) 


Description of the Parties 


Smith Aircraft was engaged in the business of repairing, 
overhauling and selling various types of aircraft, aircraft 
parts and accessories. Aviation Credit was engaged in the 
financing business, particularly the discounting of notes 
and other evidences of indebtedness received from Smith 
Aircraft from its customers. Both Smith Aircraft and 
Aviation Credit were controlled by L. B. Smith who served 
as President of both companies. Robert V. Smith served 


as Assistant Secretary and General Counsel for both Smith 
Aircraft and Aviation Credit and his actions in relation to 
this matter were binding on both Companies, and notice to 
him in this matter was notice to both Companies. (Finding 
of Fact 1, J.A. 8-9) 


Air Carrier was an aircraft and space parts broker and 
acted as purchasing agent for numerous foreign airlines 
and, on occasion, as sales agent for Smith Aircraft. Air 
Carrier Latino, S. A., a subsidiary of Air Carrier, acted 
as sales agent for Smith Aircraft in several South American 
countries, including Argentina, on a commercial basis. 
Mr. Jorge E. Carnicero was chairman of the Board of Air 
Carrier. (Finding of Fact 2, J.A. 9) 


TSA began operating in about 1956. Jorge Carnicero 
held stock in TSA and was, for a short time, a Director of 
TSA until it was called to his attention that an Argentine 
decree made him ineligible to serve as Director because he 
was a non-resident of Argentina. In 1962, TSA was 
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adjudicated a bankrupt under the laws of Argentina. 
During all of the times mentioned herein, Jorge Carnicero 
represented and acted for Air Carrier, and up to and in- 
cluding November, 1959, he represented and acted for 
TSA, and during the periods mentioned his actions in 
relation to this matter were finding on both Companies and 
notice to him in this matter was notice to both Companies. 
(Finding of Fact 3, J.A. 9) 


Description of the Transactions 


TSA was interested in acquiring three aircraft from 
Smith Aircraft. The first aircraft was sold by Smith Air- 
craft to TSA pursuant to a sales agreement, dated October 
1, 1957. The agreed-to forms of a promissory note for a 
deferred portion of its purchase price and a chattel mort- 
gage were attached to the sales agreement and tke agree- 
ment provided that it was to be governed by the laws of 
the State of Florida. (Findings of Fact 4,5; J.A. 9, 10) 


Paragraph 22 of the agreed-to form of the chattel mort- 
gage contained the following provision: 


““Twenty-Second: In the event Mortgagor defaults 
under the terms hereof, Mortgagee shall send written 
notice thereof to Direccion Nacional de Aviacion Civil, 
Ministereo de Aeronautica of Argentina. Within 
ninety (90) days of such notice, the Argentine Govern- 
ment or its authorized designee shall have the option 
and right to pay the balance then due under the note 
secured by this mortgage in New York U.S.A. dollars 
and shall receive an assignment of Mortgagee’s 
interest herein. If such option is not exercised within 
such time, Mortgagee shall have, in addition to its 
rights above set forth, the right physically to remove 
said aircraft from Argentina to the United States of 
America at expense of Mortgagor. Mortgagor shall 
have obtained from the appropriate Argentine govern- 
ment authorities written acknowledgment of_ this 
authorization and all others herein contained. Upon 
such removal, Argentine registry shall be cancelled 
and the aircraft shall be deemed United States of 
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America aircraft. All rights and obligations of Mort- 
gagor set forth in Paragraph Fifteenth shall remain 
in effect in the event of such removal.’’? (Finding of 
Fact 6; J.A. 10-11) 


In cofinection with and simultaneous with the execution 
of the sales agreement covering the first aircraft, Air 
Carrier executed on October 1, 1957, a Guaranty in favor 
of Smith Aircraft, its successors and assigns, whereby Air 
Carrier-agreed that, in the event TSA were to default under 
its obligations and Smith Aircraft, and its successors or 
assigns, were to declare a default, Air Carrier would: 


(1) Within ninety (90) days after the declaration of 
default cause the aircraft to be duly and legally re- 
moved and exported from Argentina, with its 
Argentine registration cancelled; 

(2; Failing to cause such removal, to assume the 
ind®btedness of TS.A, and within fifteen (15) days after 
the said 90-day period to bring current said indebted- 
ness, including interest, and to make payment of said 
indebtedness as due thereafter; and 

(3). Upon failure to make such payments, Smith Air- 
craft, its successors or assigns, had the option of 
declaring the entire remaining unpaid balance of said 
indebtedness as immediately due and payable upon 
demand, and upon full payment of said indebtedness, 
Smith Aircraft agreed to assign to Air Carrier the 
note and mortgage of TSA covering said aircraft. 


(Findirk of Fact 7, J.A. 11) 


The originals of the promissory note and the chattel 
mortgage covering the first aircraft were recorded in the 
Nation Registry of Aircraft in Argentina on February 20, 
1958. (Findings of Fact 16, 17; J.A. 12-13) On March 17, 
1958, Smith Aircraft assigned the promissory note and 
chattel mortgage of TSA covering the first aircraft to 
Aviation Credit. (Finding of Fact 19; J.A. 13) 


The second aircraft was sold by Smith Aircraft to TSA 
on November 6, 1957. The procedure followed and the 
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form of documents used, including the guaranty by Air 
Carrier, were, in essence, the same as was employed for 
the sale of the first aircraft. (Findings of Fact 20, 22, 23; 
J.A. 13) On May 8, 1958, Smith Aircraft assigned the 
promissory note and chattel mortgage of TSA covering 
the second aircraft to Aviation Credit. (Finding of Fact 
32; J.A. 15) 


Under date of November 14, 1958, Smith Aircraft entered 
into a lease-purchase agreement with TSA for a four-year 
lease-purchase of the third aircraft. Smith Aircraft also 
obtained a Guaranty from Air Carrier in essentially the 
same form as the other guaranties. The lease-purchase 
agreement covering the third aircraft did not contain any 
option of any sort running to the Argentine Government 
in the event of default by TSA, as had been the case with 
respect to the chattel mortgages covering the first two 
aircraft. (Findings of Fact 33, 34, 35, 37; J.A. 15-16) 
Although not referred to by the District Court in its 
Findings of Fact, it should be noted that the lease-purchase 


agreement specifically provided that the registration of the 
aircraft could not be transferred from Argentina without 
the prior written consent of Smith Aircraft. (Plaintiff’s 
Ex. 3B, para. 28; J. App.-Exhs. 41) 


The lease-purchase agreement covering the third aircraft 
was recorded in the National Registry of Aircraft in 
Argentina on January 13, 1959. On January 7, 1959, the 
lease-purchase agreement covering the third aircraft was 
assigned by Smith Aircraft to Aviation Credit. (Findings 
of Fact 45, 47; J.A. 18) 


Title to the third aircraft was never transferred to TSA 
by Smith Aircraft because TSA never paid the full pur- 
chase price (z.¢., the total agreed term rental), as provided 
for under Paragraph 27 of the lease-purchase agreement. 
(Finding of Fact 44, J.A. 18) 


Although the assignments made by Smith Aircraft to 
Aviation Credit were made shortly after TSA acquired 
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each aircraft, the assignments were not recorded in the 
National Registry of Aircraft until January 10, 1961. 
(Finding of Fact 19, 32, 77; J.A. 13, 15, 26) 


Although Air Carrier was paid a guaranty fee in con- 
nection with each of the three aircraft, Air Carrier was not 
in the surety business. These fees were actually more in 
the nature of a sales commission rather than a true 
guaranty fee. (Finding of Fact 43; J.A. 17-18) 


Second, third, and fourth mortgages in favor of the 
Banco Industrial de la Republica de Argentina (Banco 
Industriale) were recorded on the first and second aircraft 
in November of 1958 in Argentina. Aviation Credit was 
advise? prior to August of 1959, that the bank had made 
certain loans to TSA on the first and second aircrafts. 
L. B. Smith was advised of these mortgages in October or 
Novemler of 1959 by Jorge Carnicero. (Finding of Fact 
48; J.A§ 18) 


TSA became delinquent in its monthly payments due on 
the third aircraft in March, 1959, and on the first two air- 
craft ingJune and July, 1959, which delinquencies continued 
througif the month of October, 1959. (Finding of Fact 49; 
J.A. 18) 


Under date of November 10, 1958, Smith Aircraft, 
Aviation Credit, and TSA entered into a refinancing agree- 
ment, with a new schedule of payments to commence 
January, 1960, for all three aircraft. (Finding of Fact 50; 
J.A. 18-19) 


Paragraph 3 of the refinancing agreement purported to 
amend Paragraph Twenty-Second of the two chattel mort- 
gages covering the first two aircraft by changing from 
ninety (90) to thirty (30) days the period within which 
the Argentine Government should have an option to acquire 
the moftgagee’s interest in cach of the first two aircraft. 
eee of Fact 51; J.A. 19) 
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Air Carrier was not a party to the extension agreement, 
Mr. Carnicero, on behalf of said Company having refused 
to sign same. Air Carrier did, however, have notice of 
same and consented to its being made. (Finding of Fact 
52; J.A. 20) 


In a cable to TSA, dated January 19, 1960, with copy 
to Mr. Carnicero, Robert V. Smith made inquiry about 
the recording of the refinancing agreement and the 
acceptance by the Argentine Government of the proposed 
reduction of its option periods regarding the first two air- 
craft. In a reply cable to Mr. Smith, dated February 2, 
1960, TSA advised Mr. Smith that the refinancing agree- 
ment was being recorded, but that it did not believe that the 
Argentine Government would accept the reduction of its 
option periods. (Finding of Fact 53; J.A. 20) 


The refinancing agreement, contrary to its express pro- 
visions, was not recorded by TSA which fact was not 
learned by Smith Aircraft or Aviation Credit until 


November 18, 1960, when Robert V. Smith was so advised 
in a letter from Mr. Brackley Shaw, the then counsel for 
Air Carrier. However, in the middle of February, 1960, 
Mr. Carnicero orally advised Robert V. Smith that the 
Argentine Government had refused to accept the reduction 
of its option period from 90 to 30 days under the chattel 
mortgages covering the first two aircraft. (Findings of 
Fact 54, 55; J.A. 21) 


TSA made some payments under the refinancing agree- 
ment, but commencing with the month of August, 1960, 
TSA again became in arrears on its payments due on the 
second and third aircraft (Serial Nos. 145 and 26683) under 
the refinancing agreement. (Findings of Fact 56, 62; 
J.A. 21-22) 


By letter, dated October 11, 1960, in reference to all three 
aircraft and signed by Robert V. Smith as counsel for 
Aviation Credit, the Argentine Minister of Aeronautics 
was advised that TSA had failed to make the payments 
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due on the second and third aircraft and was requested to 
advise Robert V. Smith whether the Argentine Govern- 
ment would exercise its 90-day option under the mortgages 
on the first two aircraft. The letter was not signed by the 
recorded mortgagee and title holder, Smith Aircraft, nor 
was it otarized, and it did not constitute a legally effective 
notice ¢o the Argentine authorities. (Finding of Fact 
63; J.1. 22) 


By another letter of the same date, Aviation Credit 
notified Air Carrier of the failures by TSA to make the 
payments due on the second and third aircraft and 
requested Air Carrier to perform under its guaranty agree- 
ments by returning these aircraft to the United States. 
(Finding of Fact 64; J.A. 23) 


By letters, dated October 13 and October 18, 1960, Air 
Carrier advised Aviation Credit that no action could be 
taken fp return the aircraft until the Argentine Govern- 


ment’s; 90-day option had run or until the Argentine 
Government accepted or rejected its option. In a telephone 
conversation on October 18, 1960, with R. V. Smith, Jorge 
Carnicero advised him that Air Carrier would need a power 
of attorney from Smith Aircraft to secure the removal of 
the aireraft from Argentina with their Argentine registra- 
tion cancelled. Mr. R. V. Smith was also advised that, 
under the Geneva Convention these aircraft could not be 
de-registered and removed from Argentina by Air Carrier 
without the assistance of the recorded mortgagee on the 
first and second aircraft and the title holder of the third, 
or by someone authorized to act in its behalf. (Finding 
of Fact 65; J.A. 23) 


By letter, dated October 19, 1960, Air Carrier advised 
Robert V. Smith that the notification of default with 
reference to TSA had been executed by Aviation Credit 
rather than Smith Aircraft, the only party in interest 
disclosed on th2 documents recorded in Argentina, and 
requested that this error be corrected. (Finding of Fact 
66; J.A. 23) 
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In a letter, dated October 24, 1960, Aviation Credit 
advised Air Carrier that under Aviation Credit’s inter- 
pretation of the contracts on the first two aircraft, the 
90-day option period for the Argentine Government ran 
concurrently with the 90-day period during which Air 
Carrier could return the two aircraft to the United States 
under the guaranty agreements. In this letter Aviation 
Credit further advised Air Carrier that they would not 
correct the notices previously given to the Argentine 
Government to show such notice by L. B. Smith Aircraft 
Corp., who, according to the documents recorded in 
Argentina as of that time, was the real party in interest. 
(Finding of Fact 67; J.A. 23) 


By letter, dated November 18, 1960, Mr. Robert V. Smith 
was again advised that since the assignments of the mort- 
gage and the lease-purchase agreement from Smith Air- 
craft to Aviation Credit had not been recorded with the 
Argentine Government, the notice of October 11 might be 
ineffective. This letter also stated that Air Carrier stood 
ready to perform under the terms of guaranty, but that 
it could not remove the aircraft without the assistance and 
cooperation of Smith Aircraft or Aviation Credit. 
(Finding of Fact 68; J.A. 24) 


On January 2, 1961, Jorge Carnicero again requested 
that Air Carrier, or someone else, be appointed as an agent 
of Smith Aircraft in order to foreclose on the mortgages, 
and to obtain the export license, cancellation of registra- 
tion, and the other legal documents necessary to remove 
the three aircraft from Argentina. (Finding of Fact 69; 
J.A. 24) 


In spite of the demands by Air Carrier through 
Carnicero during the period between October 11, 1960, and 
January 10, 1961, for cooperation and help by Smith Air- 
craft and Aviation Credit to execute and deliver the 
notices, papers and documents which were conditions 
precedent in order to permit Air Carrier to remove the 
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three aircraft from Argentina, Smith Aircraft and Aviation 
Credit refused to take the steps requested and made no 
effort to find out what assistance in this regard was needed 
by them to permit such removal. Smith Aircraft and 
Aviation Credit, to the contrary, refused to render any 
assistance whatsoever and stated that there was no legal 
obligation on their part to take any steps to assist Air 
Carrier. (Finding of Fact 69; J.A. 24) 


In December of 1960, Aviation Credit gave a power of 
attorney to a lawyer in Argentina to act as its attorney in 
fact, but never authorized him to assist Air Carrier in con- 
nection with the removal of the aircraft. (Finding of Fact 
70; J.A. 24) 


By letter, dated January 4, 1961, Aviation Credit advised 
Air Carrier that the Argentine authorities had not replied 
to the letter of October 11, 1960. Aviation Credit made no 
effort to communicate with the Argentine authorities after 
its levicr of October 11, 1960. Aviation Credit took the 
position that unless Air Carrier returned the three aircraft 
by January 10, 1961, Aviation Credit intended to proceed 
against Air Carrier for the payment of the indebtedness 
owed by TSA. (Finding of Fact 71; J.A. 24-25) 


From 1959 on, the fair market value of the three aircraft 
dropped substantially due to obsolescence and to a number 
of other factors. As of January, 1961, none of the three 
aircraft was worth the balance due on it. (Finding of Fact 
72; J.A. 25) 


In the latter part of 1960 and the early part of 1961, 
Smith Aircraft and Aviation Credit did not want the three 
aircraft returned under the guaranty agreements and, as 
a result thereof, refused to cooperate with Air Carrier to 
obtain the return of the aircraft, knowing and intending 
that this would make it impossible for Air Carrier to return 
the aircraft under the guaranty agreements since such 
return could not be accomplished without the execution, 
filing and/or recording of certain notices and documents 
by Smith Aircraft and/or Aviation Credit. At least by 
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January 4, 1961, and within the 90-day period when Air 
Carrier could return the aircraft, even if the Argentine 
option period and the return period were deemed to run 
concurrently as to the first two aircraft, Smith aircraft and 
Aviation Credit had decided that they would not accept 
the return of the aircraft even if Air Carrier could, by 
some means, effect their removal from Argentina. (Find- 
ing of Fact 72: J.A. 25) 


After January 10, 1961, Aviation Credit demanded that 
Air Carrier pay the balance owed by TSA on the three 
aircraft. (Finding of Fact 73; J.A. 25) 


From October 11, 1960, and thereafter, Air Carrier was 
at all times willing to return the aircraft if given the 
necessary assistance and cooperation by Aviation Credit 
and/or Smith Aircraft. (Finding of Fact 74; J.A. 25) 


Smith Aircraft and Aviation Credit consistently failed 
and refused to give Air Carrier any assistance or coopera- 
tion. They took the position that if Air Carrier could not 
return the aircraft without the assistance of Smith Air- 
craft or Aviation Credit, then Air Carrier would have to 
pay off the balances due on the aircraft and that Air 
Carrier would then get an assignment from Smith Air- 
craft and Aviation Credit and could do whatever Air 
Carrier wanted to do with the aircraft. (Finding of Fact 
75; J.A. 26) 


Under the laws of Argentina and the provisions of the 
recorded mortgages, as prepared by plaintiff’s attorney, 
it was impossible for Air Carrier to have caused the first 
and second aircraft to be legally removed from Argentina 
and their Argentine registrations cancelled without the 
cooperation and assistance of Smith Aircraft or, after 
January 10, 1961, of Aviation Credit. Only the recorded 
mortgagee, Smith Aircraft, or later, Aviation Credit, or 
someone duly authorized by them, could have instituted 
the proceedings in Argentina necessary to enable Air 
Carrier to return the aircraft under the guaranty agree- 
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ments. If Air Carrier had received the reasonable 
assistance and cooperation which it requested from Smith 
Aircraft and Aviation Credit, the two aircraft could have 
been returned by Air Carrier in accordance with the 
guaranty agreements. The Banco Industriale could not 
have §prevented the removal of the aircraft pursuant to 
forecipsure proceedings instituted under the mortgages 
held oy Smith Aircraft except by paying off the balance 
due Smith Aircraft on the two aircraft. (Finding of Fact 
76; J.A. 26) 


Under the law of Argentina and the provisions of the 
lease-purchase agreement, Air Carrier could not have 
eaused the third aircraft to be legally removed from 
Argentina without the assistance and cooperation of Smith 
Aircraft or, after January 10, 1961, Aviation Credit. 
Smith Aircraft and Aviation Credit failed to take any of 
the steps which were required of them by Argentine law 
for the third aircraft to be legally removed from Argentina 
with its Argentine registration cancelled. If Air Carrier 
had received the reasonable cooperation and assistance 
which it requested from Smith Aircraft and Aviation 
Credit, the third aircraft could have been returned in 
accorMance with the guaranty agreement. (Finding of Fact 
77; J.A. 26-27) 


Conclusions of Law 


Based on the above Findings of Fact, the District Court 
made ‘the following Conclusions of Law: 


1. xcept where governed by the laws of Argentina, the 
substantive law of Florida is applicable to the issues herein. 
(J.A. 27) 


2. The contracts and mortgages between Smith Aircraft 
and TSA and the guaranty agreements made by Air Carrier 
are to be read together and any ambiguities therein are 
to be resolved against plaintiff since all papers were pre- 
pared by plaintiff and its predecessor’s counsel and 
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defendants and its predecessors were not represented by 
counsel. (J.A. 27) 


3. Interpreting the contracts, mortgages, guaranty agree- 
ments and applying the factual circumstances found above, 
time was not of the essence in the performance of the 
guaranty agreements by Air Carrier. (J.A. 27) 


+. Under the guaranty agreements the 90-day option 
period of the Argentine Government on the first and 
second aircraft and the 90-day period granted the 
guarantor for the return of the aircraft ran consecutively 
and not concurrently. (J.A. 27) 


5. The letter of October 11, 1960, from Aviation Credit 
to the Argentine Government was not effective to start the 
running of the Argentine Government’s 90-day option in 
regard to the first and second aircraft for the reason that 
the assignment from Smith Aircraft to Aviation Credit had 
not been recorded in Argentina at that time and for other 
reasons. (J.A. 27-28) 


6. Smith Aircraft and Aviation Credit had a duty to 
cooperate with and assist Air Carrier to effect the return 
of the three aircraft to the United States by executing 
such papers and documents required by Argentine law to 
enable the aircraft to be removed and which could only be 
executed by the owner or mortgagee and the failure and 
refusal of Smith Aircraft and Aviation Credit to render 
such assistance to Air Carrier constituted a breach of the 
guaranty agreement on their part and relieved Air Carrier 
from any duties that it had under the contracts to either 
return the aircraft or to pay the balance due on the install- 
ments of the contracts in question. (J.A. 28) 
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ARGUMENT 


I. THE VALIDITY OF ALL OF THE NECESSARY AND MATERIAL 
FINDINGS OF FACT MADE BY THE DISTRICT COURT HAVE 
BEEN CONCEDED BY APPELLANT. 


A. The Scope of Review by the Appellate Court of the Facts Is 
Limited To Determining Whether the Findings of Fact 
by the District Court Were Clearly Erroneous 


The proper scope of appellate review in a case tried by 
the District Court without a jury was stated by this Court 
in Socash v, Addison Crane Company, 120 U.S. App. D.C. 
308, 346 F. 2d 420 at 421 (1965), as follows: 


‘‘The question is not whether on the record, as we 
now read it, we would have reached the same result, but 
whether there is substantial evidence to support the 
findings and conclusions of the trier of facts, who heard 
all the evidence and saw all the witnesses. We are not 
free to retry the issues or evaluate credibility of expert 
testimony; rather we are limited to deciding whether 
the choice made by the trier, in this case a judge, was 
a permissible choice under the evidence. This is true 
even through, on the cold record as we now read it, we 
might be inclined to draw different inferences and reach 
a different result. The limitations on appellate review 
are set forth in Fed. R. Civ. P., Rule 52(a), as to cases 
tried without a jury: 


‘Findings of Fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the op- 
portunity of the trial court to judge the credibility of 
the witnesses. .... os 


To the same effect, see Gray v. Dane, 133 U.S. App. D.C. 
397, 411 F. 2d 711 at 713 (1969) where this Court, in re- 
viewing a more recent case tried by the District Court 
without a jury, stated as follows: 


“‘Our scope of review is to determine whether the 
trial court’s decision was clearly erroneous in regard 
to the inferences reflected in its fact findings, or rested 
on unsound doctrine so far as legal rulings are con- 
cerned.’’ 


1S 


B. The Appellant Contended That Only One Finding of Fact 
Was Clearly Erroneous but Failed To Sustain Even That 
Contention 

The Findings of Fact made by the District Court con- 
sumed 7S separate paragraphs. The appellant has con- 
tended that only one sentence (the last sentence of Finding 
+8) out of all of the District Court’s findings was not sup- 
ported by the evidence and was clearly erroneous. (Appel- 
lant’s Brief, pp. 43-44) Appellant has, therefore, in legal 
effect. conceded the validity of all of the other findings made 
by the District Court. Even though the only finding 
attacked by appellant is quite minor, it is the only effort 
made by appellant to set aside a finding by the District 

Court. Accordingly, we feel that it is appropriate to 

demonstrate that appellant has failed to sustain even that 

contention. 


In Finding 48 the District Court found that second, third 
and fourth mortgages in favor of the Banco Industriale 


were recorded on the first and second aircraft in November 
of 1958 in Argentina. The District Court further found that 
Aviation Credit was advised prior to August of 1959 that 
the bank had made certain loans to TSA on the first and 
second aircrafts. The District Court then found that L. B. 
Smith was advised of these mortgages in October or 
November of 1959 by Jorge Carnicero. (Finding of Fact 
48: J.A.18) The appellant contends that this last sentence 
concerning Carnicero’s advice to L. B. Smith in regard to 
the mortgages was unsupported by the evidence and was 
clearly erroneous. (Appellant’s Brief, pp. 43-44) 


The evidence in support of this finding consisted of Jorge 
Carnicero’s testimony as follows: 


Q. Directing your attention, Mr. Carnicero, to the 
period October, September—September, October and 
November of 1959, did you apprise Mr. L. B. Smith and 
Mr. R. V. Smith or Mr. Bellomy of the existence of the 
second, third and fourth mortgages on the first two 
aircraft in favor of Banco Industrial? 
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A. My recollection is that I apprised L. B. and also 
your people in Camp Hill, Pennsylvania. I think that I 
apprised both, but as I say, I don’t remember. 

Q. And during that period when did you advise them 
of the second, third and fourth mortgages on the first 
two aircraft? 

A. Well, I was advising L. B. Smith of the details 
of what was happening in Argentina as we went along. 
I don’t remember the specific date but I remember 
advising him. 

Q. Was it before the execution of the refinancing of 
November of 1959? 

A. Well, before the execution of the financing agree- 
ment we went in extreme detail with L. B. Smith as to 
the circumstances Transcontinental was finding itself 
at that time. So that would have been the time. 


(J.A. 132-133) 
Coupled with Jorge Carnicero’s above testimony is the 


fact, not disputed by the plaintiff-appellant, that Aviation 
Credit, which was owned by L. B. Smith, had been advised 


of the loans made by the Banco Industriale to TSA. Given 
the well known fact that banks normally do not make loans 
without receiving some security therefor, it was certainly 
not clearly erroneous for the District Court who heard and 
saw Jorge Carnicero’s testimony, to believe his testimony, 
and enger a finding of fact based on that testimony. 


Having disposed of plaintiff’s only contention that any of 
the District Court’s findings was clearly erroneous, we sub- 
mit that the District Court’s findings of fact are binding 
not only on the parties, but also on this Court. 


C. The Appellant's Factual Representations Are Irrelevant and 
Should Be Disregarded 


Since plaintiff has coneeded the validity of all of the 
necessary and material findings of fact made by the District 
Court, plaintiff’s version of the facts is irrelevant to the 
review by this Court of the District Court’s decision. How- 
ever, piaintiff’s version of the facts is not only irrelevant, 
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it also contains numerous inaccurate or misleading state- 
ments which we feel warrant comment before turning to a 
discussion of the legal soundness of the District Court’s 
decision. 


For example, the plaintiff inaccurately states that: 


‘*Herrol Bellomy testified forthrightly and without 
contradiction that neither at the January 2, 1961, meet- 
ing nor at any other time had Jorge Carnicero men- 
tioned foreclosure proceedings as a means to be utilized 
in causing the planes to be deregistered and exported 
from Argentina.’’ (Appellant’s Brief, p. 25) (emphasis 
added) 


Contrary to plaintiff’s representation, there was ample con- 
tradiction to the testimony of Herrol Bellomy on this point. 
For example, Robert V. Smith, another of plaintiff’s wit- 
nesses, was asked the following question and gave the 
following answer: 


Q. Now at the conference on January 2nd in Miami, 
where Mr. Zambrana, Mr. Miller, Mr. L. B. Smith and 
Mr. Bellomy met with Mr. Carnicero, Mr. Carnicero 
made it very clear at that conference precisely what he 
wanted a power of attorney or agency for, didn’t he? 

A. Well, my recollection was that he wanted an 
agency in order to foreclose on the aircraft. That is 
my memory of the report that Mr. Bellomy made to me. 
(J.A. 69-70) 


Indeed, the District Court in its Findings of Fact found, 
contrary to Mr. Bellomy’s testimony, that on ‘‘January 2, 
1961, ‘‘ Jorge Carnicero again requested that Air Carrier, 
or someone else, be appointed as agent of Smith Aircraft 
in order to foreclose on the mortgages,....’? (Finding of 
Fact 69; J.A. 24) (emphasis added). The plaintiff has not 
contended that this Finding of Fact was clearly erroncous; 
indeed, such a contention would surely fail in light of the 
above testimony by Robert V. Smith. 


Elsewhere plaintiff states that ‘‘Air Carrier did abso- 
lutely nothing by way of undertaking performance of its 
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unconditional Guaranties.’’ (Appellant’s Brief, p.19) No 
support in the record is cited for this bald statement. 
Indeed, the record contradicts this statement. Jorge 
Carnicero, the Chairman of the Board of Air Carrier, went 
to Argentina to find out ‘‘specifically what the requirements 
were to proceed to de-register these aircraft.’’ (J.A. 130) 
Jorge Carnicero also went to Miami, Florida, to meet with 
repres#itatives of Smith Aircraft and Aviation Credit to 
try to work out arrangements to bring the aircraft back. 
(Findigs of Fact 69; J.A. 24, 131) The District Court 
found, ‘and it has not been challenged by plaintiff, that 
“from October 11, 1960, and thereafter, Air Carrier was at 
all times willing to return the aircraft if given the necessary 
assistance and cooperation by Aviation Credit and/or Smith 
Aircragt.’? (Finding of Fact 74; J.A. 25) 


In discussing Air Carrier’s obligations, plaintiff pre- 
sented what appeared to be a quoted excerpt from the 
guaranty agreement. (Appellant’s Brief, p. 32) However, 
the alleged excerpt was not actually quoted from the 
agreement, but represented plaintiff’s contentions as to 
the legal effect of the agreement. Cf. with P’s Exhs. 4, 2E, 
3C; J. App. Exh. 19, 23, 43. The consideration for the 
guaranty agreement according to the terms of the agree- 
ment was not $4,900, as quoted by plaintiff, but rather ‘‘one 
dollar ($1.00) and other valuable consideration hereinafter 
recitec’. ...’? (P.’s Exh. 4; J. App. Exhs. 19) Nowhere 
does the guaranty agreement mention the $4,900 amount. 
The District Court found, and is not challenged here by the 
plaintig,, that the $4,900 was ‘‘more in the nature of a sales 
commission rather than a true guaranty fee.’’ (Finding of 
Fact 45; J.A. 18) 


The plaintiff also misleadingly represented that two 
Super-Constellations under Iease-purchase to TSA from 
California Kastern with recorded mortgages in favor of 
Lockheed were deregistered and removed from Argentina 
in Jangary of 1960, ‘‘merely upon the strength of two letters 
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from TSA, the latter being accompanied by simple consents 
from Lockheed and California Eastern.’? (Appellant’s 
Brief, pp. 16-17) Plaintiff failed to state that the TSA 
was the lessee of record and party in possession of 
the aircraft and that the consents from Lockheed and 
California Eastern were notarized and duly protocolized. 
(P. Ex. 68; J. App.—Exhs. 138) 


Finally, plaintiff states that deception was practiced on 
plaintiff ‘‘by Air Carrier and its principal, Jorge 
Carnicero.’’ (Appellant’s Brief, p. 35) The only support 
given by plaintiff for this derogatory statement is a general 
reference to its own ‘‘Statement of the Case.’’? The Dis- 
trict Court found no deception by Air Carrier or Jorge 
Carnicero. To the contrary, as shown by the District 
Court’s findings, Air Carrier and Jorge Carnicero kept 
plaintiff and its owner, L. B. Smith, fully informed. (Find- 
ings of Fact 48, 55, 65, 66, 68; J.A. 18, 21, 23, 24) Indeed, 
Jorge Carnicero furnished Smith Aircraft with a copy of 
the lease-purchase agreement between California Eastern 
and TSA prior to TSA’s acquisition of its third aircraft 
from Smith Aircraft. (Appellant’s Brief, p. 11) 


We submit that the plaintiff’s statement of facts should 
be disregarded. The plaintiff has not even contended, much 
less established, that any of the necessary and material 
findings of fact made by the District Court were clearly 
erroneous, therefore plaintiff’s factual representations are 
irrelevant to this Court’s review of the District Court deci- 
sion. Moreover, as shown above, plaintiff’s factual state- 
ments contain numerous inaccurate and misleading state- 
ments. 


We will now demonstrate that the District Court’s deci- 
sion was correct as a matter of law. 
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Il. THE DISTRICT COURT WAS CORRECT IN CONCLUDING THAT 
UNDER FLORIDA LAW SMITH AIRCRAFT AND AVIATION 
CREDIT HAD A DUTY TO COOPERATE WITH AND ASSIST 
AIR CARRIER TO EFFECT THE RETURN OF THE THREE 
AIfCRAFT AND THEIR FAILURE AND REFUSAL TO RENDER 
THE NECESSARY COOPERATION AND ASSISTANCE DIS- 
CHARGED AIR CARRIER FROM ANY LIABILITY. 


A. It Is Undisputed That Air Carrier Could Nu+ Have Caused 
the Aircraft To Be Duly and Legally Removed From 
Argentina Without the Cooperation and Assistance of 
Smith Aircraft or Aviation Credit 


Based on Argentine law and the testimony of Frederico 
Videle Escalada, a professor of Air Law at the University 
of the Savior, a private university in Buenos Aires, and at 
the National Air Law Institute and a participant in the 
drafting of the new Aviation Code in Argentina (Tr. 512), 
the District Court concluded: (1) that under the laws of 
Argeniina and the provisions of the recorded mortgages and 
lease-purchase agreement, Air Carrier could not have 
caused the three aircraft to be legally removed from Argen- 
tina with their Argentine registrations cancelled without 
the cooperation and assistance of Smith Aircraft or, after 
Janu®ry 10, 1961, of Aviation Credit; (2) that if Air Carrier 
had neceived the reasonable assistance and cooperation 
which it requested from Smith Aircraft and Aviation Credit, 
the tlpoe aircraft could have been returned by Air Carrier 
in accordance with the guaranty agreements. (Findings of 
Fact 76, 77; J.A. 26-27) The plaintiff has not disputed the 
correctness of these conclusions in regard to Argentine law. 


(Emphasis added). 


B. Under Florida Law Where One Party to an Agreement Can- 
not Perform Its Promise Without the Cooperation and 
Assistance of the Other Party, There Is an Implied Prom- 
ise by the Other Party To Render the Necessary Coopera- 
tion and Assistance 


Since it is undisputed that the aireraft could not have 
been legally deregistered and returned to the United States 
by A¥: Carrier without the cooperation and assistance of 
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law an implied promise by them to give the necessary 
cooperation and assistance. Sharp v. Williams, 192 So. 476 
(Sup. Ct. of Fla. 1940); Continental Casualty Co. v. 
Reddick, 196 So. 2d 239 (Fla. App. 1967); Melvin v. West, 
170 So. 2d 156 (Fla. App. 1958).* To the same effect, see 
7 Florida Jurisprudence, Contracts, Section 145, Restate- 
ment of Contracts, $395, Comment C and 5 Williston on 
Contracts, $1293 A (Rev. Ed.). 


In Sharp v. Williams, supra, Sharp and Williams had 
entered into a contract to conduct a slot machine operation. 
Sharp owned several slot machines and Williams was a 
slot machine operator. The contract provided for the busi- 
ness to be conducted in premises leased by Sharp with 
Williams actually paying the rent under a sub-lease from 
Sharp. Sharp’s lease expired four months before the con- 
tract between Sharp and Williams expired. The owner of 
the premises was ready, able and willing to renew the lease 
to Sharp for the four month period or to lease it to Williams 
if Sharp would sign a release. Sharp refused to take a 
new lease or to sign a release. Williams sued Sharp for 
breach of contract. 


Sharp defended on the grounds, inter alia, that he had 
no duty to take a new lease or to execute a release. The 
contract between Sharp and Williams did not specifically 
state that Sharp had any such duties. The court held for 
Williams stating at p. 480 that: 


“© contract includes not only the things written, 
but also terms and matters which, though not actually 
expressed, are implied by law and these are as binding 
as the terms actually written or spoken.’’ 


©The rules governing the interpretation and construction of contracts 
generally are applicable, of course, in resolving a question as to the interpre- 
tation or construction of a contract of guaranty.’’ 38 Am. Jur. 2d, Guaranty, 
§70 at p. 1070. 
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The (hurt also quoted with approval the following principle 
of law set forth in the above citation from Williston: 


... if the situation is such that the cooperation of one 
party is an essential prerequisite to performance by the 
other, there is not only a condition in fact qualifying 
the promise of the latter, but also an implied promise 
by the former to give the necessary cooperation. (em- 
phasis supplied) 


Decisions recognizing and enforcing an implied promise 
to render necessary cooperation and assistance are legion,* 
and cover a wide range of factual situations. A case fac- 
tually analogous to the instant situation is Vanadium Corp. 
of America v. Fidelity & Deposit Co. of Maryland, 159 
F, 2d 105 (2nd Cir. 1947). 


In Vanadium, the plaintiff had entered into a contract 
to purchase certain mining leases. The contract between 
the plaintiff and the lessee called for an initial payment 
to the lessee by the plaintiff of $13,000 which was to be 
returned to the plaintiff in the event that the Secretary of 
the Interior did not approve the transfer of the lessee’s 
interest to the plaintiff. The approval of the Secretary of 
the Interior was required because Indian lands were in- 
volved. The Secretary of the Interior did not approve the 
transfer of the lease, but the lessee refused to return the 
$13,000. The plaintiff brought suit against the company 
which had given the bond to insure that the lessee would 
return the money if the Secretary of the Interior did not 
give his approval. 


The evidence established that the plaintiff had refused 
to cooperate in securing the approval of the Secretary of 


*E.g., Etin v. City of Bristol, 368 F.2d 695, 701 (2nd Cir. 1966); Gulf 
Mobile § Ohio Railroad Co. v. Illinois Central Railroad Co., 128 F.Supp. 311, 
324 (N.D. Ala. 1954), aff'd 225 F.2d 816, 824, cert. denied, 100 L.Ed. $15; 
Murphy v. North American Co., 152 N.Y.S. 2d 839 (Sup. Ct. 1956); and 
Selman v. Bryant, 261 Ala, 53, 72 So.2d 704, 708 (1954). 
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the Interior. It appeared that plaintiff had lost interest in 
acquiring the lease in question when his efforts to purchase 
other similar leases were unsuccessful. Based on these 
facts, the Court of Appeals rejected plaintiff’s claim for 
the return of the money as follows: 


‘*Here an obligation to attempt in good faith to secure 
the prerequisite of the Secretary’s approval would ap- 
pear to rest upon both parties.”’ 


“Indeed plaintiff may well have the heavier burden, 
for, as its counsel contended at the trial, it seems that 
the assignee must file the assignment for approval and 
apparently no one else can legally do so. It was surely 
not the intent of the parties when they made an appar- 
ently binding assignment that the plaintiff should have 
the power to invalidate the assignment by not filing for 
approval. On the contrary, it must have been assumed 
that plaintiff would seasonably file it and in good faith 
seek its approval.’’ 


These decisions clearly confirm the District Court’s con- 


clusion that Smith Aircraft and Aviation Credit had a legal 
duty to render the cooperation and assistance necessary to 
enable Air Carrier to perform its promise under the 
guaranty agreements. 


C. The Failure and Refusal by Smith Aircraft or Aviation 
Credit To Render the Cooperation and Assistance Neces- 
sary To Enable Air Carrier To Effect the Removal of 
the Aircraft Discharged Air Carrier From Any Liability 
Under the Guaranty Agreements 


The District Court found that the Smith Aircraft and 
Aviation Credit failed and refused to cooperate with and 
assist Air Carrier to return the airplanes to the United 
States. (Findings of Fact 72; J.A. 25) 


The effect of the failure and refusal by Smith Aircraft 
and Aviation Credit to give the assistance and cooperation 
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necessary to enable Air Carrier to perform is quite clear. 
For example, Professor Corbin expresses it as follows: 


“If, however, the performance promised is one that 
requires the co-operation of the promisee, a tender or 
an offer of performance by the promisor at the proper 
time and place will make it incumbent on the promisee 

o render the necessary co-operation. Whether the 
Rees has himself promised to render the co-opera- 
tion or not, the promisor’s duty of performance is 
conditional upon the giving of the requisite co-opera- 
tion. In such a case, the promisor’s duty to perform 
may be discharged by the failure of the other to co- 
operate.”’ § 1233 of Corbin, pp. 519-20. 


Only in the event of a failure to return the aircraft, was 
Air Carrier to become liable for the unpaid balance due 
on tle aircraft. However, since the aircraft could not have 
been returned by Air Carrier because of Smith Aircraft 
and Aviation Credit’s refusal to cooperate, Air Carrier 
was discharged from any obligation of payment. For, as 
also gtated in Professor Corbin’s treatise: 
“< . . if the agreement includes a promise by the 
other party to repay money or to render any other 
Berformance if the event does not occur, that Party’s 
duty will be held to be conditional on proper co- 
operation by the first party to bring about the event. 
A promisee cannot enforce the payment of money that 
was promised him on a specific condition if he himself 
has wrongfully caused the happening of that condi- 
tion. Co-operation in good faith is impliedly promised 
by the one party and is also a constructive condition 
gf the duty of the other party.’’ $570 of Corbin at 
%. 348. (Emphasis added) 


It would certainly be a gross injustice to hold Air Carrier 
liable for a failure to return the aircraft when the return 
of the aircraft could not have been accomplished without 
the cooperation of Smith Aircraft and Aviation Credit 
and this cooperation was refused. Corbin, § 640, p. 62. 
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This same thought was well expressed by Justice Holmes 
when he said: 


“If, within the time allowed for performance the 
plaintiff made performance impossible, it is unimag- 
inable that any civilized system of law would allow 
it to recover upon the bond for a failure to perform.”’ 
Porto Rico v. Title Guaranty & Surety Co., 33 S.Ct. 
362, 365, 227 U.S. 382, 389, 57 L.Ed. 561, 564 (1913). 


D. The Authorities Cited by the Plaintiff Have Nothing To Do 
With the Imposition of an Implied Promise To Render 
Necessary Cooperation and Assistance or the Effect of a 
Breach Thereof 


In trying to establish that the District Court was in 
error in concluding that Smith Aircraft and Aviation 
Credit had a duty to cooperate with and assist Air Carrier, 
the plaintiff relies on a line of Florida cases beginning with 
Fegley v. Jennings, 44 Fla. 203, 32 So. 873 (1902). (Ap-~ 
pellant’s Brief, pp. 33-35) The Fegley case and its progeny 
are totally inapplicable to the instant situation. 


In Fegley, the defendant had simply guaranteed pay- 
ment of a third party’s promissory note to the plaintiff. 
The third party did not pay the promissory note and the 
plaintiff sought to enforce the defendant’s guaranty of 
payment. The defendant sought to avoid liability on the 
grounds that the plaintiff had been given a mortgage on 
certain property by the third party to secure payment of 
the promissory note and that plaintiff had an obligation 
to foreclose on the mortgage before attempting to hold 
defendant liable on its guaranty of payment. The defend- 
ant further contended that the value of the mortgaged 
property had declined substantially following plaintiff’s 
refusal to foreclose thereby precluding the defendant from 
being able to collect fully from the third party if defend- 
ant paid under the guaranty agreement. The Florida Su- 
preme Court ruled that the plaintiff was under no obliga- 
tion to attempt to collect on the security held by the plain- 
tiff. If the defendant wanted to take immediate steps to 
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foreclose the mortgage, he should have paid the amount 
of the note as agreed in his guaranty agreement and then 
foreclosed on the mortgage himself. 


However, the Fegley case and all the others just like it 
cited by the plaintiff (Appellant’s Brief, p. 35, footnote 16) 
did not involve the situation here where the performance 
of the guarantor’s promise required the assistance and 
cooperation of the creditor. Obviously, in Fegley no as- 
sistance or cooperation from the creditor was needed to 
enable the guarantor to perform his promise to pay the 
amouut of the note. 


Ill. THE REMAINING LEGAL ISSUES RAISED BY THE PLAIN- 
TIFF ARE IMMATERIAL TO THIS COURT'S REVIEW OF THE 
DISTRICT COURT’S DECISION AND IN ANY EVENT WERE 
COBRECTLY DECIDED BY THE DISTRICT COURT. 


The plaintiff contends that the District Court erred in 
concluding (1) that time was not of the essence in the 
performance of the guaranty agreements (Appellant’s 


Brief, p. 37), (2) that the Argentine government’s 90-day 
option period and Air Carrier’s 90-day period to cause the 
return of the aircraft ran consecutively (Appellant’s Brief, 
pp. 37-41), and (3) that the October 11, 1960, default no- 
tice was ineffective (Appellant’s Brief, p. 42). In challeng- 
ing these legal conclusions by the District Court, plaintiff 
seeks to establish that Air Carrier’s time to cause the 
aircraft to be duly and legally returned to the United 
States expired on January 10, 1961. Plaintiff would not 
accept the planes after January 10, 1961. (J.A. 36) 


Whether time was of the essence in the performance of 
all three guaranty agreements, whether the October 11, 
1960, letter was effective to start the running of the 
Argentine government's 90-day option, or whether the 90- 
day pqriods were consecutive or concurrent, is no longer 
material. The District Court in an unchallenged finding 
stated that ‘‘at least by January 4, 1961, and within the 90- 
day period when Air Carrier could return the aircraft, even 
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if the Argentine option period and the return period were 
deemed to run concurrently as to the first two aircraft, 
Smith Aircraft and Aviation Credit had decided that they 
would not accept the return of the aircraft even if Air 
Carrier could, by some means, effect their removal from 
Argentina.”’ (Finding of Fact 72; J.A. 25) Thus, even 
if the Argentine Government’s option period had expired 
on January 10, 1961, and the 90-day periods had been con- 
current and time had been of the essence, the plaintiff had 
already decided prior to January 10, 1961, not to accept 
the aircraft thereby discharging Air Carrier from any 
further obligation under the guaranty agreements. 


In any event, as we will now show, the District Court 
correctly decided each of these legal issues against the 
plaintiff. 


A. The District Court Correctly Concluded That Time Was 
Not of the Essence in the Performance of the Three 
Guaranty Agreements. 

The District Court concluded that any ambiguities in the 
contracts, mortgages, and guaranty agreements were to be 
resolved against the plaintiff since all papers were pre- 
pared by counsel for the plaintiff and its predecessor and 
defendant and its predecessors were not represented by 
counsel. (Conclusion of Law 2; J.A. 27) The plaintiff 
has not disputed this conclusion. Given the fact that plain- 
tiff’s counsel in preparing the sales contract between Smith 
Aircraft and TSA included a specific provision that time 
was of the essence and the fact that the same counsel did 
not include such a provision in preparing the guaranty 
agreements, there was certainly an ambiguity as to whether 
time was to be of the essence in the performance of the 
guaranty agreements. Under the undisputed conclusion 
that any ambiguities are to be resolved against the plain- 
tiff, the District Court was clearly correct in concluding 
that time was not of the essence in the performance of the 
guaranty agreements. 
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B. The District Court Correctly Concluded That the October 
11, 1960, Letter of Default Was Not a Legally Effective 
Notice. 


Professor Federico Videla Escalada, who was recognized 
as an expert in Argentine Aviation Law without objection 
by the plaintiff (J.A. 76), testified that the October 11, 1960, 
letter was not a valid notice to commence the running of 
the government’s 90-day option period. (J.A. 108) He 
explained that the notice was invalid for several reasons. 
Primarily and very simply, it had been signed not by Smith 
Aircraft, the party of record in Argentina, but rather by 
Aviation Credit although the assignment from Smith Air- 
craft to Aviation Credit had not been recorded in Argentina. 
(J.A. 108-110) 


Doctor Eduardo M. Passman, plaintiff’s expert witness 
attempted to establish that the October 11, 1960, notice was 
valid. In support of his opinion that the October 11, 1960, 
letter was valid, he stated that the letter did not give ‘‘notice 


to the Government that the Government may exercise or not 
its option.’’ (J.A. 124-125) However, notice to the Gov- 
ernment was the whole purpose of the letter. (Finding of 
Fact 63; J.A. 22) Thus, it is fairly clear why the District 
Court, who heard and saw the two expert witnesses, chose to 
believe Professor Videla Escalada rather than Dr. 
Passman.* The District Court’s choice was certainly per- 
missible and this Court is ‘‘not free to retry the issues or 
evaluate credibility of expert testimony; rather [it is] 
limited te» deciding whether the choice made by the trier, in 
this case a judge, was a permissible choice under the evi- 
dence.’’ Socash v. Addison Crane Company, 120 U.S. App. 
D.C. 308, 346 F. 2d 420, 421 (1965). 


“It should also be noted that Dr. Passman did not know the time re- 
quired between public notice of a foreclosure sale and the sale, although he 
came to testify on mortgage requirements in Argentina. (J.A. 85) 
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C. The District Court Correctly Concluded That the Argentine 
Government's Ninety-Day Option Period and Air Carrier's 
Ninety-Day Period To Cause the Return of the Aircraft 
Were Consecutive. 


It is clear from reading the mortgages and the guaranty 
agreements together* that the period of time could not have 
been concurrent and were not intended to be. Obviously, if 
the Argentine Government had 90 days to acquire the 
planes, the planes could not have been removed from the 
country until the government’s time had expired. Smith 
Aircraft recognized this fact when it provided in the 
mortgages that its own right to remove the planes (as 
mortgagee) did not arise until after the Argentine gov- 
ernment’s 90-day option had expired. There is noth- 
ing to indicate that the parties contemplated that Air 
Carrier would have been able to remove the airplanes 
sooner than Smith Aircraft itself. Indeed, as shown 
in the questions to and answers of the President of 
Smith Aircraft, L. B. Smith, set forth below, he understood 
that the guarantor’s obligation to return the airplanes 
started after the expiration of the government’s 90-day 
option. 


Q. So that your understanding of that is that in the 
original deal that term was in to give the Government 
a 90-day option and that any time during that 90 days 


*The District Court concluded that the contracts, mortgages, and guar- 
anty agreements should be read together. (Conclusion of Law 2; J.A. 27) 
At one point plaintiff states that this conclusion was correct (Appellant’s 
Brief, p. 37). However, plaintiff attacks this conclusion at another point 
in its brief. (Appellant’s Brief, p. 38) The District Court was clearly correct 
in reading the documents together. The same parties participated in the 
negotiations and execution of the contracts and mortgages as well as the 
guaranty agreements, (Findings of Fact 4, 15, 30, 36, 38; J.A. 9, 12, 14, 16) 
The guaranty agreements specifically refer to the contracts and mortgages 
(P.'s Ex>s, 4; J.App.—Exhs, 20) Indeed, the plaintiff admits that the guar- 
anty agreements were an ‘‘indispensable part’’ of the overall aircraft trans- 
actions. (Appellant’s Brief, p. 8) Thus, the documents should be read 
together. St. Paul Fire ¢ Marine Ins, Co, v. Tennefos Conat. Co., 396 F.2d 
623 (8th Cir. 1968); Gordon v. Vincent Youmans Inc., 358 F.2d 261 (2nd 
Cir, 1965) 
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the Government might decide to pay off the indebted- 
ness and take the airplane? 

A. That is correct. 

e- And then if they didn’t, Carnicero’s obligation to 
brfmg them out started? 

A. That’s right. 

Q. Because obviously, he couldn’t do it at the same 
time the government had an option, could he? 

\. That is correct. 

ay How long did Carnicero have to bring them out 
on the original transactions? 

A. Idon’t remember. 

Q. He had 90 days also, did he not? 

A. I don’t remember. Whatever it was. It was 
stipulated, I believe. 
(J.A. 94-95) 


erey if there were doubt as to whether the 90-day option 
perioclor the Argentine government and the 90-day period 
for Air Carrier to return the aircraft were consecutive or 
concurrent, the District Court correctly adopted the inter- 
pretation less favorable to the party whose ‘‘agent or 
attorney does substantially all of the drafting.’’ 2 Corbin on 
Contracts, § 559, at pp. 264265. Such is clearly the law in 
Florida and in the District of Columbia. Miami National 
Bank v. Fink, 174 So. 2d 38 (Fla. App. 1965) ; North Ameri- 
can Graphite Corp. v. Allan, 87 U.S. App. D.C. 154, 184 
F. 2d 387 (1950). In the Miami National Bank case, the 
court noted that it ‘‘is elemental that an agreement of 
guara®ty is construed against the party who prepared or 
presented same.’’ 
CONCLUSION 
The judgment of the District Court should be affirmed. 
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Keystone ACCEPTANCE Corporation, Appellant, 
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Appeal From the United States District Court for the 
District of Columbia 
* 


REPLY BRIEF FOR APPELLANT 


e 
DEFENISANT’S COUNTERSTATEMENT OF ISSUES 


Defendan*-appellee’s counterstatement of issues is too 
vague and unspecific to be of real assistance on this appeal. 
The use of the general expression ‘‘cooperate with and 
assist’’, and the characterization of the three guaranties 
merely as Air Carrier’s ‘‘promise”’, conceal rather than 
state the isgues. Since the ‘‘cooperation and assistance”’ 
defendant Ysked for was to be appointed plaintiff’s 


» 
“tagent"’ for an undisclosed purpose, why is defendant un- 
Willing to have the first issue framed as in the first para- 
graph of plaintiff's statement of the issues presented for 
review? 


Moreover, while the three guaranties are in substance 
identical. confusion is avoided by treating the third 
separately from the first two, thus necessitating two issues, 
rather than one, bearing upon the creditor, Aviation 
Credit"s alleged ‘‘duties’’ thereunder. This is so because 
the facts bearing upon the defendant’s refusal to perform 
under the first two guaranties differ substantially from 
the facts which the defendant claims excused its non- 
performance of the third. The third guaranty covered the 
lease purchase aircraft (Ser. No. 26683), with respect 
to which the Argentine Government (hereinafter Air 
Ministry) had no option to pay the balance due by TSA 
and receive an assignment of plaintiff’s interest therein. 
Hence, the third aircraft could have been legally exported 
from Argentina, within a matter of days following the 
October 11, 1960 default notice, upon the basis of only a 
letter from TSA to the Air Ministry requesting deregistra- 
tion, accompanied by a notarized consent of the lessor, 
Smith Aircraft and its assignee, Aviation Credit. The 
legal removal of the first two aircraft (Serial Nos. 
26688 and 145) entailed quite different procedures, the 
greater difficulty thereof resulting exclusively from the 
principal, TSA’s having, with the Guarantor’s knowledge, 
encumbered both aircraft with second, third and fourth 
mortgages to secure TSA’s indebtedness to the Banco 
Industrial. Of course, had it not been for these subsequent 
mortgages, these two aircraft could similarly have been 
legally removed from Argentina upon the strength alone 
of a letter request from TSA, accompanied by consents 
as aforesaid from Smith Aircraft and Aviation Credit. 


Finally, since the Court below erroneously failed to 
apply the applicable principles of suretyship law in 
arriving at its conclusions both of fact and law, set forth 
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in its ae 69, 72, 76 and 77, and Conclusions of 
Law 4, 5 and 6, and also misapplied general contract law 
doctrines in reaching its said conclusions, the issues stated 
in paragraphs 3 through 5 of plaintiff’s statement must 
be faced and disposed of on this appeal. Paragraph 6 of 
plaintifg’s statement of issues has reference to the lower 
Court’s only finding in question which is not a mixed 
question of fact and law. That finding, plaintiff claims, 
is clearly erroneous, as it has no reliable evidence to 
support it. See pages 43 and 44 of plaintiff’s original 
brief. See finding 48, J. App. 18. 
» 


For the reasons stated above, plaintiff recommends that 
this appeal be heard and disposed of upon the basis of the 
statement of issues as set forth on pages 1 and 2 of its 
original brief. 


DEFENDANT'S COUNTERSTATEMENT OF THE CASE 
AND COUNTERSTATEMENT OF FACTS 


Defendant’s counterstatement of the case and facts is 
misleading and presents a one-sided view of the case by 
omitting therefrom all of the following clearly relevant 
and highly material facts: (1) that to cause the third plane 
to be leg..lly removed from Argentina, all that was required 
was TS A’ s letter requesting the Air Ministry to deregister 
the planes, together with notarized consents from Smith 
Aircraft and Aviation Credit; (2) that the defendant, 
which knew of such procedure, never once requested 
consents; (3) that the defendant’s parent corporation in 
December, 1959, had utilized the above simplified procedure 
in causing that Company's two Super Constellations to 
be returned to the United States, during the same period 
when plaintiff was being induced by the defendant to re- 
finance TSA’s payments on all three aireraft; (4) that the 
defendant failed to prove it did or could secure from TSA 
a letter request for deregistration and removal of at least 
the third plane; (5) that no power of attorney was required 
by the defendant to effect such deregistration and removal; 
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and (6) that on January 4 and again on January 5, 1961, 
the defendant adamantly asserted, contrary to fact, that it 
had been totally discharged from its three guaranties since 
November 10, 1959, because it allegedly had not consented 
to the refinancing agreement entered into as of such date 
by the plaintiff and TSA. 


Notwithstanding Air Carrier’s understandable reluctance 
to acknowledge the existence of the foregoing facts and 
its refusal properly to identify the legal instruments upon 
which this suit is based, it must, before this appeal is 
concluded, face up, as the Court below would not do, to 
Florida’s substantive law of suretyship, which alone 
governs the correct disposition of this appeal. For if, 
under the three unconditional guaranties, Smith Aircraft 
and Aviation Credit had a ‘‘duty’’? to appoint the 
Guarantor as their ‘‘agent’’ to foreclose on the first two 
planes, and if they had a ‘‘duty’’ to fend for themselves 
with respect to the third plane, such ‘‘duties’’ must have 
been imposed upon them by the common law of suretyship 
as applied by Florida Courts to contracts of guaranty. 
As shown in plaintiff’s original brief and hereinafter in 
this reply, the law of Florida, evidenced by a long and 
uninterrupted line of cases commencing with Fegley*v. 
Jennings, 44 Fla. 203, 32 So. 873 (1902), is that no such 
duty exists, and that a creditor secured by an unconditional 
guaranty has no legal obligation to appoint the guarantor 
its agent to foreclose on the security given by the 
principal, or otherwise to ‘‘cooperate with and assist’’ 
the guarantor in the performance of its guaranties. See 
cases cited on page 35 of plaintiff’s original brief. See 
also Newcomb v. Hale, 90 N.Y. 326, 43 Am. Rep. 173 (1882), 


1The defendant’s description of the lower Court’s findings of fact and 
conclusions of law as ‘‘elaborate and detailed’’ and ‘‘comprehensive’’ is 
dimmed by a realization that Findings 4 through the first sentence of 43, 44 
through 47, and 49 through 62 are the snme as plaintiff’» requested findings 
1 through 69, based almost entirely upon documentary evidence in the cane. 
Findings 45 and 63 through 78 are identical to defendant's requested find- 
ings 16 and 20 through 29. 
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and Binyham v. Mears, 4 N.D. 437, 61 N.W. 808, 27 L.R.A. 
257 (1894), both relied upon in Fegley v. Jennings, supra. 
See also A.L.I. Restatement, Security §§ 82, 130 and 131, 
and Comments thereunder. 


With Fespect to the lower Court’s erroneous conclusions 
upon mixed questions of fact and law referred to on 
page 3 of defendant’s brief, which defendant claims (p. 19) 
are bmngng not only on the parties but upon this Court, 
suffice if to say that each was induced by an erroneous 
view of the law or based upon a misapplication of legal 
principles. Hence, they are no more binding on this 
Court (¢r on the parties) than would be a jury verdict based 
upon erroneous instructions. United States v. United 
States Gypsum Co., 333 U.S. 364 (1948) ; Castro v. Moore- 
McCormack Lines, Inc., 325 F.2d 72 (2nd Cir. 1963); and 
Socash v. Addison Crane Company, 120 U.S. App. D.C. 
308, 346 F.2d 420 (1965) (coneurring opinion of Chief 
Judge Bazelon). 


ARGUMENT 
I. THE DISTRICT COURT ERRED IN CONCLUDING THAT UNDER 


FLORIDA LAW THE CREDITOR WAS UNDER ANY DUTY TO 
APPOINT THE GUARANTOR ITS AGENT 


A. Alleged Impossibility of Performance 


A mere reading of any of the three guaranties involved 
in this ‘ease demonstrates that it is absurd to conclude 
that it was ‘‘impossible’’, either in an actual or legal 
sense, for the Guarantor to have caused the three aircraft 
to be legally removed from Argentina. Each guaranty 
expressly provides that upon full payment of TS.A’s in- 
debtedness, the creditor ‘‘shall assign said note and 
mortgage unto the undersigned [Guarantor] without 


” 


recourse.’ Could anything be plainer? 


The law of Florida has long been settled that if one 
contracts absolutely and unconditionally to do something 
possible to be done, he must make his promise good unless 
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performance is rendered actually impossible by an Act 
of God, the law, or by the other party. Moon v. Wilson, 
100 Fla. 791, 130 So. 25 (1930). And in Florida, un- 
expected diffeulty, expense or hardship involved in the 
performance of a contract will not excuse performance. 
Bumby & Stimpson, Inc. v. Peninsula Utilities Corp., 169 
So.2d 499 (Fla. App. 1964), and Tampa v. Port Tampa, 
27 So.2d 119 (Fla. App. 1961). The encumbering of the 
first two aircraft by TSA in November, 1958 (almost three 
years before the Guarantor was called upon to perform) 
with second, third and fourth mortgages, with the knowl- 
edge of the Guarantor, can hardly be said to be an Act 
of God, even if it could be said to have done more than 
make the Guarantor’s performance somewhat more onerous. 
See Transatlantic Financing Corp. v. United States, 124 
U.S. App. D.C. 183, 363 F.2d 313 (1966). 


B. The Prevention of Performance Doctrine Under 
Florida Law 


In support of its assertion that under Florida law Smith 
Aircraft and Aviation Credit may be held to have promised 
impliedly to give the Guarantor cooperation and assistance, 
defendant relies upon only one Florida case and cites two 
others. The case principally relied upon is Sharp v. 
Williams, 141 Fla. 1, 192 So. 476 (1939). In that case 
the parties were obligated to each other by a written agree- 
ment to operate the slot machine business until September 
30, 1927, a period of four months after the expiration 
of Sharp’s lease and his sublease to Williams. Williams 
sued for Sharps’ failure to carry out the terms of his 
written agreement. The amended declaration additionally 
alleged, and plaintiff apparently convinced the jury that 
Sharp, acting in bad faith and in breach of his contract 
with plaintiff, furnished a third party money with which 
he leased the very premises in question for an additional 
four months, and that defendant continued to operate the 
slot machine business therein after plaintiff was evicted. 
In affirming the judgment on a jury verdict for Williams, 
the Supreme Court of Florida merely applied the pre- 
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vention of performance doctrine set forth in A.L.L. 
Restdtement, Contracts § 315.7 


Bu! in Florida, the prevention of performance principle 
is subject to the notable exception that the party charged 
with preventing performance must, alone, be responsible 
therefor. Advertects, Inc. v. Sawyer Industries, Inc., 
64 So.2d 300 (Fla. Sup. Ct. 1953). In that case, the 
defendant opposed plaintiff’s motion for summary judg- 
ment on the ground that plaintiff had prevented it from 
paying by causing a receiver to be appointed to operate 
defendant’s business. On appeal from a judgment entered 
for defendant, the Supreme Court of Florida reversed, 
holding that in order for the prevention of performance 
doctrine to apply, it would be necessary that the appellant, 
and it alone, be responsible. See 7 Fla. Juris, Contracts 
$147, For the further exception, that the conduct of the 
party who is alleged to have prevented performance must 
be wrongful and in excess of his legal rights, see Godburn 
v. Meserve, 130 Conn. 723, 37 A.2d 235 (1944), relied upon 
and followed in Whitt v. Godwin, 205 Va. 797, 139 So.2d 
841 (1965).3 


2“¢Prevention or hindrance by a party to a contract of any occurrence or 
performance requisite under the contract for the ercation or continuance of 
a right in favor of the other party, or the discharge of a duty by him, is a 
breach of contract. * * *’’ The Sharp case is cited in A.L.I. Restatement 
in the Courts, Contracts §315 for the following: **A lessee, who enters into 
a sub-lease by which the sub-lessee has the option of continuing as a sub- 
tenant after the expiration of the term of the lease between the lessor and 
lessee, breaches his contract when he refuses to accept a lease, tendered by 
the lessor, for the extended period contemplated by the sub-lease.** 


3The Godwin case furnishes an enlightening comparison with Sharp v. 
Williams, relied upon by defendant. Whitt had received $12,000 from Godwin, 
which the former turned over to a mortgage banking firm as a fee for seeur- 
ing financing for a construction project in which Whitt was permitting 
Godwin*to participate, The loan was not forthcoming, By letter contract 
Godwin agreed to give up his interest in the venture and Whitt agreed to 
return the $12,000, The holder of the $12,000 was willing to release the 
money upon receiving a release from Godwin, which he declined to furnish. 
On Whitt’s breach of his contract to repay, Godwin sued. Whitt's defense 
was that by failing to sign the release, Godwin had prevented performance of 
Whitt'’s contract, The Court disposed of said contention, holding that the 
doctrine clearly ‘‘has no application when the hindrance is due to some 
action of the promissor which he was permitted to take under cither the 
express or implied terms of the contract.’’ 


Defendant also cites Continental Casualty Co. v. Reddick, 
196 So.2d 239 (Fla. App. 1967), and Melvin v. West, 170 
So.2d 156 (Fla. App. 1958), as additional Florida 
authority. In the Reddick case, one Diehl agreed to 
indemnify the surety which had furnished Reddick’s 
company a performance bond. Upon the latter’s default, 
Diehl] undertook to perform the construction contract in 
good faith. But Continental, which never entertained any 
idea of permitting Diehl to complete the contract although 
it had solicited an estimated cost of completion from him, 
after Diehl had performed under his indemnity contract 
for ten days, told him to let the job default, and Continental 
completed the job as its own contractor. The Court held 
merely that the jury was properly instructed to find for 
Diehl, which they did, only if they found he was prevented 
from performing what was in legal effect his bilateral 
contract with Continental. Melvin v. West, supra, is of no 
more help to defendant than its other two Florida cases. 
In real estate broker’s action to recover his commission 


from the owner pursuant to an oral, non-exclusive listing 
to sell the owner’s property for $3,500,000, what is said 
regarding the doctrine in question is pure dicta, since the 
court held against the broker who had invoked it. 


Defendant chiefly relies upon Vanadium Corporation of 
America v. Fidelity & Deposit Co. of Maryland, et al., 
159 F.2d 105 (2d Cir. 1947), and cites Porto Rico v. Title 
Guaranty & Surety Co., 227 U.S. 382 (1913), to support the 
District Court’s conclusion that Aviation Credit and its 
assignor had a legal duty under the guaranties ‘‘to render 
the cooperation and assistance necessary to enable Air 
Carrier to perform its promise under the guaranty 
agreements.’’ 


In both of the cited cases, however, it should be pointed 
out that the duty to cooperate and not to prevent per- 
formance was found to be within the expressed intention 
of the parties to the contracts to which the surety contracts 
were accessory. Hence, in Vanadium, the plaintiff actively 
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and wrongfully prevented and interfered with approval by 
the Secretary of the Interior of the assignment of an 
interest in a mining lease. By withdrawing its request 
for approval of the assignment thirty days in advance 
of the date fixed in its contract for securing same, thereby 
causin the Secretary to withhold an approval his office 
had stated was then ‘‘being reconsidered with a view 
toward approving,’’ plaintiff intentionally increased the 
risk of nonperformance of the principal contract to an 
extent®sufficient to discharge the suerty’s obligation under 
its septrate aleatory contract. The quotations from the 
Vanadium ease should be read with the foregoing under- 
lying facts in mind. When so done, it is only then apparent 
that the Court had reference to the terms of the underlying 
principal contract, not the contract of suretyship. 


Simlarly, in the Porto Rico case, supra, the per- 
formance which the plaintiff made impossible was per- 
formance by the debtor of the underlying contract. Where- 
as the latter had by contract been granted a period of three 
years to complete the construction of a railroad and electric 
powergplants in Puerto Rico for the Government, after 
tvvo years, without the knowledge or consent of the surety, 
the ereditor (the Puerto Rican Government) repealed the 
franchise, thereby making it impossible for the contractor 
to continue and complete its construction work. Here again, 
the quotation from the case at the top of page 28 of 
defengant’s brief should be read in light of the decision 
actualfy made. As bearing upon our case, it stands simply 
for the principle that a material or substantial increase in 
the risk of nonperformance of the principal contract, with- 
out the surety’s consent, may discharge the surety’s 
obligation.* 


4In Florida, however, the above principle has been modified by limiting 
the discharge to the extent of proven prejudice. See Gibbs v. Hartford Acci- 
dent g Indemnity Co., 62 So, 2d 599 (S. Ct. Fla. 1952), wherein, additionally, 
it was acknowledged that the strictissimi juris rule of interpretation of surety- 
ship had long since been abandoned in Florida, Cf, Reliance Insurance Co. of 
Philadelphia, Pa, v, Colbert, 124 U.S. App. D.C. 339, 365 F. 2d 530 (1966). 
For a hylpful work on the subject generally, sce ARANT, Surotyship (1931). 
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The foregoing cases relied upon by defendant clearly 
cannot be said to support the lower court’s conclusion 
that under Florida law plaintiff and Smith Aircraft had 
a ‘‘duty’’ to appoint defendant, the Guarantor, as their 
agent to effect repossession of the aircraft in Argentina. 
It is a careless misapplication of the general contract 
doctrine of prevention of performance when it runs 
headlong into conflict with Florida’s well established, 
settled principle of suretyship, that a guarantor may not 
by notice impose upon the creditor the duty of active 
diligence at the risk of discharging the guarantor. Fegley 
v. Jennings, 44 Fla. 203, 32 So. 873 (1902). 

Two of the more recent Florida cases demonstrate more 
clearly even than the Fegley case, that our District Court 
erred in concluding that plaintiff had a duty to appoint 
the Guarantor as its agent to proceed against the 
principal’s property in Argentina. In Henry’s Drive-In, 
Inc. v. Ideal Rock Products Co., 171 $0.24 563 (Fla. App. 
1965), the Court held that resort by a lessor to a $10,000 
cash fund which the lease had required the lessee to deposit 
as security for the faithful performance of its covenants, 
and which the lessor had retained, was not a prerequisite 
to collection by the lessor from the lessee’s guarantor. 
And, in A & T Motors, Inc. v. Roemelmeyer, 158 So.2d 567 
(Fla. App. 1963), the Court, upon the authority of the 
Fegley case, held that under Florida law the fact that a 
creditor, through negligence, no longer held the property 
given by the debtor as security constituted no valid defense 
to an unconditional guarantor. 


IL THE THIRD GUARANTY WAS, LIKE THE FIRST 
TWO, UNCONDITIONAL 


The controlling Florida cases relied upon by plaintiff 
in its original brief distinguish clearly between absolute 
and conditional guaranties. Thus, in Scott v. Tampa, 158 
Fla. 712, 30 So.2d 300 (1947), the guaranty in question 
contained the following provisions: 


“ce * * in case of nonpayment of principal and 
annual interest at maturity by the owner of property 
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herein described and the holder and owner of this 
certificate shall have failed to collect the same by 
€ against the property or owner thereof, the same 
shall be redeemed by the City of Tampa at the option 
ot the holder of the certificate.’’ [Italics in opinion] 


This the Court held was a guaranty of collection only, and 
not ag absolute guaranty, because the guarantor by express 
provision of the contract, was to be liable for the principal’s 
default only in case the satisfaction of the principal 
obligation could not be obtained from the principal. And in 
John S. Barnes, Inc. v. Paducah Box & Basket Co., 147 Fla. 
362, 2 So.2d 861 (1941), a guaranty which required notice to 
the guarantor, within two weeks after the due date of 
payment, whether or not payment had been made, did not 
render the guaranty conditional. In reliance thereon, in 
Luckdy v. Thornton, 171 So.2d 411 (Fla. App. 1965), the 
Court held a provision for notice to the guarantor of the 
principal’s default clearly did not render a guaranty 
conditional. 


A clear distinction between absolute and condi‘ ional guar- 
antic4 is that set forth in Joe Heaston Tractor & Imp. Co. 
v. Segurities Acceptance Corporation, 243 F.2d 196, 200 
(10th Cir. 1957) : 


“Contracts of guaranty are divided into two kinds. 
One is absolute or unconditional and the other is con- 
ditional. An absolute guaranty is an unconditional 
undertaking on the part of the guarantor that the 
person primarily obligated will make payment or will 
perform, and such other guarantor is liable immedi- 
ately upon default of the principal without notice. A 
cAnditional guaranty is an undertaking to pay or per- 
form if payment or performance cannot be obtained 
from the principal obligator by reasonable diligence. 
*¢ * An absolute guaranty, unlike a conditional one, 
casts no duty upon the ereditor or holder of the obli- 
gation to attempt collection from the principal debtor 
before looking to the guarantor.’’ 


See 38 Am. Jur. 2d, Guaranty §§ 21, 22. 
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In light of the foregoing guides, an examination of the 
third guaranty involved herein (See P.’s Exh. 30, J. App.— 
Exhs. 43) shows it to be absolute and unconditional. First, 
the guarantor unequivocally states that it ‘‘does hereby 
unconditionally guarantee’’ that if Smith Aircraft declares 
TSA‘s lease to be terminated and TSA fails to pay the 
term rental or return the aircraft, then the Guarantor 
“unconditionally guarantees”? that it will cause, within 
ninety (90) days after said declaration of default, said 
aircraft to be duly and legally removed and exported from 
Argentina. The guaranty continues with Air Carrier’s 
agreement to pay in the event it should fail to cause said 
aircraft to be removed within the aforesaid 90-day period. 
The guaranty is then stated to have been given as an 
inducement for the creditor’s having entered into the 
lease-purchase with the principal, and the guarantor agreed 
that it should remain in force and effect until all obligations 
of the principal and Air Carrier shall have been fully per- 
formed and discharged. 


That the foregoing guaranty, like the first two, is un- 
conditional, and not a guaranty of collectibility should 
admit of no doubt in view of the express language used 
and the circumstances, described in the original brief, under 
which it was executed. Such is the natural, obvious and 

ordinary meaning of the terms employed. It was obviously 
the manifest intention of the parties to make it plain that 
Smith Aircraft and its successors or assigns, for any 
indebtedness that might arise to it from the term sales 
in question, might look exclusively to Air Carrier, the 
Guarantor, for repossession of the aircraft or payment 
therefor, without the performance on the creditor’s part 
of any conditions precedent thereto whatever, other than 
notice of TSA’s default. Davis v. Wells, Fargo & Co., 
104 U.S. 159 (1881). In that case, the Supreme Court said: 


“Tt has always been held in this court that, notwith- 
standing the contract of guaranty is the obligation 
of a surety, it is to be construed as a mercantile instru- 
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ment in furtherance of its spirit, and liberally to 
promote the use and convenience of commercial inter- 
cougse.’’ 


Il, TIME WAS OF THE ESSENCE OF THE THREE GUARANTIES 


Defendant claims incorrectly that this argument is 
rendered immaterial because the District Court concluded 
that ‘‘at least by January 4, 1961’? plaintiff had decided 
not to accept the return of the aircraft. Plaintiff’s afore- 
said determination followed, and did not precede, the 
Guaranfor’s unwarranted claim, asserted on January 4, 
1961, that its guaranties had been ‘‘voided’’ and its 
obligations thereunder discharged upon the execution of 
the refinancing agreement of November 10, 1959, which it 
dec. ptively claimed had been entered into without its 
consent. 


The dominant purpose of the three guaranties, as well 
as theis wording, makes it perfectly obvious that the 
District Court erred in concluding that each of the times 


set forth in the three guaranties was not of the essence. 
See plaintiff’s original brief, pp. 6, 31 and 37. 


IV. THE AIR MINISTRY'S NINETY-DAY OPTION DID NOT CON- 
STITUTE A CONDITION PRECEDENT TO DEFENDANT'S PER- 
FORMANCE UNDER THE THREE GUARANTIES 

Defendant's expert, Dr. Videla Escalada’s testimony 
belied the correctness of the Guarantor’s repeated and 
unjustified claim that ‘‘no action to return the aircraft 
can be @ndertaken until the Argentine Government either 
rejects >r accepts the option given by you, or you cancel 
same.’’ (P’s Exh. 44, J. App.—Exhs. 89) The doctor’s 
testimony (J. App. 107-108) was that ‘‘the preliminary 
steps up to the actual auction’? could have been under- 
taken b® the creditor; hence it follows same could have 
been performed had the Guarantor proceeded at once to 
foreclose, as the creditor’s assignee, on the first two air- 
craft. The Air Ministry’s 90-day option had the effect 
only of terminating (not commencing) the Guarantor’s 
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obligation. Thus, its guaranties on the first two planes 
were absolute, subject to the condition subsequent ter- 
minating the Guarantor’s liability thereunder. The District 
Court's (and the Guarantor’s) treatment thereof as condi- 
tions precedent was clear error of law. 


V. THE OCTOBER 11, 1960 DEFAULT NOTICE WAS EFFECTUAL 
AND WAS NOT REJECTED BY THE ARGENTINE AIR 
MINISTRY 

Defendant has failed totally to show how its expert’s 

opinion upon the default notice was in any way material. 
Plaintiffs point is still that defendant’s burden of sustain- 
ing its defense of *timpossibility’’ of performance because 
said notice was ineffectual could have been met only by 
proof that the Air Ministry so treated it. This the trial 
court could not cure merely by adopting defendant’s re- 
quested finding and conclusion with respect thereto. 


VIL. THE FINAL SENTENCE OF FINDING 48 IS 
CLEARLY ERRONEOUS 

Defendant incorrectly asserts that plaintiff has, in legal 
effect. conceded the correctness of all the lower court’s 
findings, with the exception of the one mentioned herein. 
In this defendant is obviously mistaken. All the con- 
clusory findings of mixed questions of fact and law, being 
Findings 63, 69, 72, 76 and 77, plaintiff has vigorously 
opposed in its original brief, and their error is incorporated 
in the statement of issues presented for review on pages 1 
and 2 of appellant’s brief. 
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CONCLUSION 


Upon the basis of plaintiff’s original brief and this 
reply, Keystone respectfully submits that the District 
Court’s judgment should be reversed, and that the case 
be remanded for entry of judgment for plaintiff against 
defendant in the amount of $278,669.77, with interest 
thereon as set forth in Plaintiff’s Exhibit 45, J. App.— 
Exhs. 161, with costs here and below to plaintiff. 


Respectfully submitted, 


Josep W. Kiernan 
815 15th Street, N. W. 
Washington, D. C. 20005 
Counsel for Appellant 
Of Counsel: 


Siru, Ristic & Suire 
815 15th Street, N. W. 


Washington, D. C. 20005 
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GROUNDS FOR REHEARING 


1. The Court has apparently overlooked the fact that 
the guarantor (predecessor in interest to Dynalectron) 
requested no assistance from the creditor, Keystone’s 
predecessor, which was needed to effect the removal of 
the third plane. 


2. The Court apparently has also overlooked the fact 
that the guarantor did not inform (much less request) the 
creditor that all that was needed from the creditor was 
its letter of consent to deregistration by way of coopera- 
tion and assistance in order to cause the third plane to 
be legally removed and exported from Argentina. 


ARGUMENT 


Preliminary Statement 

The Court’s opinion disposes of only two-thirds of the 
case presented for review. The unresolved question before 
the Court upon the final one-third of the case, having 
to do only with the third, lease-purchase plane, is whether 
a creditor is barred from recovery on an unconditional 
guaranty because it ‘‘made no effort to find out what 
assistance’? under foreign law was needed by the guarantor 
to perform its guaranty. (See the trial Judge’s finding 
69, J.App. 24.) 


L What Formal Assistance Did the Guarantor Need To Fulfill 
anty To Cause the Removal of the 
Third Plane, and What Assistance Did It Request? 


One fact clearly established at trial is that no power 
of attorney from the creditor to the guarantor was needed 
for the guarantor to fulfil its promise to cause the lease- 
purchase aircraft to be duly and legally removed from 
Argentina, with its A rgentine registration cancelled. (See 
the testimony of Dr. Pasman, and Dr. Escalada reproduced 
at J.App. 76-77, 112-114, 124.) Since the Argentine Gov- 
ernment had no option on the third plane, and the Argen- 
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tine Hiank had no mortgages thereon, its deregistration 
and rémoval from Argentina entailed a procedure before 
the Argentine Civil Aviation Authority which the guaran- 
tor’s expert witness characterized as ‘‘a very brief thing.’’ 
(Dr. Escalada, J.App. 112-114.) That witness did not, 
of course, contradict Dr. Pasman’s unequivocal expert tes- 
timony (J.App. 77) that no power of attorney was needed 
in the aforesaid deregistration and removal procedure. 


A second fact which is perfectly clear in the record 
here is that the only cooperation or assistance the guarantor 
requested from the creditor with respect to the third plane 
was to be furnished with a needless power of attorney. 
The guarantor’s president wanted a power of attorney 
to institute foreclosure proceedings to free the first two 
planes from the Argentine Bank’s mortgages, of which 
he had never advised the creditor’s attorney. The third 
undisputed fact of record is that all the guarantor needed 
were Pewee and protocolized consents from the creditor; 
yet itis conceded that the guarantor never once requested 
the creditor to furnish such consents. (See App.’s Br. 
28, 36 n. 18, and App.’s Reply Br. 2-3.)? 


The creditor thus did not prevent the guarantor from 
removing the third plane from Argentina. It complied with 
the rdquest of the guarantor and debtor to permit the 
plane to remain in Argentina. When it finally appeared 
that no arrangements for its payment were being made, the 
fact that the creditor did not supply an extraneous power 
of attorney was not in any way instrumental in preventing 
the removal of the plane. The only operative factor in 
failure of the return of the plane was the guarantor’s 
delibegate failure to advise the creditor of the require- 
ments. 


11t is understandable that when the trial Judge concluded to hold against 
the plaintiff, he disregarded and perhaps even overlooked the above facta, It 
is another matter, however, for the trial Judge to ignore the same critical and 
dispositive facts, when his attention haa been specifically directed thereto a 
second time by a timely motion to amend and supplement his findings. 
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IL Even If the Guarantor’s Promise Was Conditional, Perform- 
ance of the Condition (or Duty) of Cooperation Was Ex- 
cused 


The determination of when the duty of immediate per- 
formance by the guarantor arose with respect to the first 
two planes sold to Transcontinental S.A. by the ereditor’s 
assignor was complicated by the fact that the Argentine 
Government was given an option, exercisable within 90 days 
of the declaration of the principal’s default, to take over 
the seller-mortgagee’s position with respect to those two 
planes. 


The duty of immediate performance of the uncondi- 
tional guaranty to cause the removal from Argentina of 
the third, lease-purchase plane, on the contrary, became 
absolute and unqualified immediately upon the declaration 
of TSA’s default. No excuse could be made by the guar- 
antor thereafter regarding the adequacy, legality or suffi- 
ciency of the notice of default to the Argentine Govern- 


ment, for the Government was entitled to none. No claim 
could be made that the guarantor had 180 days within 
which to act, rather than the 90 days to which it had 
agreed, or that those days ran consecutively, not concur- 
rently. And no claim could be made that without a power 
of attorney the guarantor was powerless to cause the third 
plane to be removed, for no power of attorney was re- 
quired. The only lame excuse the guarantor could conjure 
up to get excused by the Court below from the complete 
nonperformance and breach of its third unconditional guar- 
anty, was that it had been discharged a year earlier by 
its not having consented to an extension of time between 
creditor and principal, which the guarantor itself had 
sought and negotiated. (App.’s Br. 26.) 


The trial Judge made short shrift of the guarantor’s 
aforesaid deceptive claim of discharge upon the ground 
last mentioned. (J.App. 73.) Nevertheless, the Judge 
concluded that the guarantor had been discharged from its 
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thire unconditional guaranty, and dismissed Keystone’s 
action. But this was not because the creditor refused to 
render assistance which the guarantor requested and 
needed to fulfil its promise, Judge Hart dismissed the 
action on the third plane, (a) because the creditor had 
not taken it upon itself to become reliably informed upon 
Argentine aviation law, and (b) because after the guar- 
antor had claimed discharge, the creditor and its assignor 
decided to hold the guarantor to its guaranty, with the 
consequence that if the third plane were not delivered to 
the afsignor’s representative beyond Argentina’s borders 
by apes 10, 1961 (at the expiration of the 90 day 
perio@ following notice of defaul ), the guarantor would 
be called upon to perform under its two succeeding, al- 
ternative promises. (J.App. 24-95, Findings 69 and 72.) 

Keystone respectfully submits that neither ground above 
justifies the judgment of dismissal below, and its affirm- 
ance kere. Even assuming that the creditor had a ‘‘duty’’ 
to become an expert on this aspect of Argentine aviation 
law, Keystone maintains that the performance of that 
*‘duty’’ was legally excused (a) by the guarantor’s advices 
that tke third plane would remain in Argentina and be paid 
for im full, (b) by the guarantor’s deliberate failure to 
inform the ereditor or its attorney of the simple procedure 
available for causing the removal of the lease-purchase 
plane from Argentina, a procedure which the guarantor it- 
self had recently employed for its own protection: and 
(c) by tho claims of discharge made by the guarantor 
on January 4 and 5, 1961. 


CONCLUSION 


The Court’s decision stands for the proposition that a 
United States citizen, who is owed money by a reneging 
foreign’ individual or corporation, must, before he can 
be recompensed by his unconditional guarantor, alone and 
unaided research the law and regulations of the foreign 
country, at the risk of having a United States Court rule 
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him out of court for having failed to render ‘‘reasonable 
cooperation.’ We feel the Court should not permit this 
doctrine to subsist. Accordingly, we respectfully pray 
that the cause be reheard en banc, and that a judgment be 
entered reversing the District Court with respect to the 
third plane. 


Respectfully submitted, 


JoserpH W. Kiernan 
815 15th Street, N. W. 
Washington, D. C. 20005 
Counsel for Appellant 
Of Counsel: 


Ssurz, Ristic & Sarre 
815 15th Street, N. W. 
Washington, D. C. 20005 
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